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Court of Appeals of the District of Columbia. 


No. 2986. . 

William J. Dante, Trustee, Appellant, 

vs. 

L. Miniggio et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 30188. 

William J. Dante, Trustee, 
vs. 

Stilson Hutchins, Rose Keeling Hutchins, Walter S. Hutch¬ 
ins, Lee Hutchins, and Mildred Rogers, a Minor. 

% 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill 

Filed May 19, 1911. 

In the Supreme Court of the District of Columbia, Holding an Equity 

Court. 

No. 30188. Equity. 

William J. Dante, Trustee, 
vs. 

Stilson Hutchins, Rose Keeling Hutchins, Walter S. Hutch¬ 
ins, Lee Hutchins, and Mildred Rogers, a Minor. 

To the Honorable the Supreme Court of the District of Columbia, 
Holding an Equity Court: 

The complainant respectfully represents: 

1. That he is a citizen of the United States and a resident of the 
1—2986a 
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District of Columbia, and holds title as trustee under a certain deed 
from Stilson Hutchins and his wife, Rose Keeling Hutchins, to all 
of the property and estate of the said Stilson Hutchins, as will here¬ 
inafter more particularly appear. 

2. That the defendants are all citizens of the United States and 
residents of the District of Columbia, save and except the said Mil¬ 
dred Rogers, who is an infant under the age of twenty-one years, 
to-wit, the age of about twenty years, and who is a resident of Con- 
toocook, New Hampshire. That the defendant, Stilson Hutchins 
is the grantor named in the deed herein referred to,and Rose Keeling 
Hutchins is his wife, who likewise united in the said deed; that 
Walter S. Hutchins and Lee Hutchins are sons of the said Stilson 
Hutchins; and Mildred Rogers, is the child of a deceased daughter 
of the said Stilson Hutchins, and all, of the said parties are sued in 
the capacities as herein set forth. 

2 3. That on the 7th day of March, A. D., 1910 the said de¬ 

fendant Stilson Hutchins, and Rose Keeling Hutchins, his 
wife, by a certain deed, did convey to your complainant all of the 
property, real, personal and mixed, of every kind and character, 
owned by the said Stilson Hutchins, upon the following terms and 
conditions: 

“To Have and To Hold the said real estate, personal and mixed 
estate and property hereinbefore set forth unto and to the use of the 
said Stilson Hutchins, one of the parties of the first part, his heirs 
and assigns, that is to say, the said party of the second part, is to 
have the absolute title, charge and control of all of the property here¬ 
inbefore described, with power to collect all rents and other incomes 
arising in or growing out of the said real, personal or mixed prop¬ 
erty and to do every act and thing necessary for its care, maintenance 
and preservation, with power and authority to make sale, hypothe¬ 
cate, mortgage, remortgage, release, discharge or incumber any or 
all of said property, subject to the condition hereinafter set forth, sue, 
compromise or compound any action, suit, proceedings, difference 
or demand, employ or discharge persons, or to do every act and thing 
necessary for the care, preservation, maintenance and otherwise of 
the said estate and property, the same as the parties of the first part 
might or could personally do, if present at the doing thereof; the 
income derived from all of the said property and estate, after the 
payment of the taxes and all other necessary charges and expenses 
arising in or growing out of the care, preservation, maintenance and 
protection of the same shall be set aside to the use, control, and 
direction of the said Stilson Hutchins, one of the parties of the first 
part, during his lifetime, for his use and benefit, subject to the pay¬ 
ment by the said trustee to said Rose Keeling Hutchins of the amount 
directed in a writing of even date herewith. This conveyance is made 
with the further reservation that no sale or exchange of any of the 
real property conveyed by this instrument shall be made by the 
party of the second part without the consent of the parties of the 
first part in writing first had and obtained which consent is to be 
made a part of anw deed or instrument conveying the same. 
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“That upon the death of the said Stilson Hutchins, one of the 
parties hereto of the first part, all of the property conveyed by this 
conveyance of every kind and character, is to immediately revert 
to the estate of the said Stilson Hutchins and is to be conveyed, as¬ 
signed, and turned over by the said party of the second part to any 
executors or trustees that may be named in the last will and testa¬ 
ment of the said Stilson Hutchins for distribution in accordance 
with the terms thereof, the said Rose Keeling Hutchins expressly 
reserving the right at such time to elect whether she shall take her 
dowser interest therein as allowed by law, or the share to which she 
may be allotted under the last will and testament of the said Stilson 
Hutchins.' 

3 “That the said party of the second part, for his services as 
trustee hereunder is to receive the same compensation as that 

now paid to him by the said Stilson Hutchins one of the parties of 
the first part, or such other sum as the said Stilson Hutchins may 
conclude to be advisable and proper.” 

as will more fully appear by a reference to the said deed in trust) 
which is hereto annexed and prayed to be made a part hereof. 

4. Your complainant represents that for the accommodation of the 
said Stilson PTutchins and his wife, Rose Keeling Hutchins, and at 
their request, your complainant accepted the said conveyance upon 
the. terms and conditions therein set forth and said deed was duly 
delivered by them to the complainant and recorded in the land 
records of the District of Columbia, at Liber 3302, Folio 436 et seq. 

5. Your complainant further represents that the property covered 
by said deed of conveyance, so transferred, assigned and delivered 
unto your complainant, consists of various pieces and parcels of 
improved real estate, included in which, among others is the High¬ 
lands, the Westmoreland, and the Mount Vernon Apartment Houses, 
the Le Droit, the Warder, the Builders’ Exchange, and the Hutchins 
Office Building-, also the improved properties known as numbers 608 
to 626 Fourteenth Street, Northwest, together with various other 
pieces and parcels of real estate under rental, located in the District 
of Columbia, all of which is of very great value; that in addition to 
the said real estate there was likewise conveyed, transferred, assigned 
and delivered unto your complainant large blocks of stocks and bonds 
of various corporations, of great value. • 

6. That for sixteen years last past, your complainant has been the 
trusted employee and representative of the said Stilson Hutchins 

and in such capacity has for many years been charged with 

4 the custody, care, and control of the said real estate and per¬ 
sonal property; that much of the personal property in the 

shape of stock was purchased by the said Stilson Hutchins in the 
name of your complainant and so stood and now stands upon the 
stock books of such companies; that for many years last past, most of 
the real estate purchased by the said 'Stilson Hutchins was likewise 
at his instance and direction conveyed in fee to your complainant and 
has for a long time continued and at the time of the execution of 
the deed hereinbefore referred to stood in his name; that for many 
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years your complainant has been entrusted with the control and 
management of the said estate at the instance and with the advice 
and counsel of the said Stilson Hutchins, and that for long periods 
of time during the absence from the jurisdiction or illness of the said 
Stilson Hutchins and more especially during the past seven years 
the management and control of said estate has devolved largely 
upon your complainant; that he has had charge of the funds of 
said estate and of all disbursement and expenditure of moneys, and 
for a long period your complainant ha? had authority to draw checks 
upon moneys deposited in hank to the credit of said Stilson Hutchins, 
and do all acts and things that the said Stilson Hutchins might him¬ 
self personally have done. 

7. Your complainant further represents that ever since the date 
and delivery of the said deed of conveyance as aforesaid, your com¬ 
plainant has held and managed the property therein conveyed pur¬ 
suant to the terms thereof and has conducted the affairs and business 
of the said Stilson Hutchins in the same manner and pursued the 
same policies in reference thereto in its management, care and main¬ 
tenance as did the said Stilson Hutchins for many years last 

5 past; that for some months after the execution of said deed 
as aforesaid, he was able to advise and consult with the said 

Stilson Hutchins and had his approval with reference to the con¬ 
duct of the affairs of the business of the said Stilson Hutchins; that 
in the latter part of the year 1910, the physical condition and health 
of the said Stilson Hutching became such that it was inadvisable to 
consult or advise with the said Stilson Hutchins further with refer¬ 
ence to the conduct, care and administration of the said estate. 

8. Your complainant further represents that the said deed provides 
that “The income derived from all of the estate and property, after 
the payment of the taxes and all other necessary charges and ex¬ 
penses arising in or growing out of the care, preservation, mainte¬ 
nance and protection of the same shall be set aside to the use, control 
and direction of the said Stilson Hutchins, one of the parties of the 
first part, during his lifetime, for his use and benefit, subject to the 
payment by the said trustee to said Rose Keeling Hutchins of the 
amount directed in a writing of even date herewith.”; that acting 
under the specific directions and the approval of the said Stilson 
Hutchins, he has made certain specific payments to various parties 
in accordance with the written and verbal directions received from 
the said Stilson Hutchins and in accordance with the custom and 
practice of the said Stilson Hutchins for many years and that all 
other moneys have been applied toward the care, upkeep and preser¬ 
vation of said estate and in the liquidation of the indebtedness of 
the said Stilson Hutchins as it matured from time to time and so 
far as it was possible with the funds on hand to anticipate the same 
in accordance with the directions and approval heretofore given by 

the said Stilson Hutchins. 

6 9. That ever since the deed of conveyance as aforesaid, 
your complainant rendered monthly accounts of his man¬ 
agement of the said trust and the receipts and expenditures on ac¬ 
count thereof to the said Stilson Hutchins who has, from time to 
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time, approved the same; that inasmuch as the condition of the 
health of the said Stilson Hutchins for several months last past has 
been such that under the advice of physicians your complainant 
has been unable to communicate or consult with the said Stilson 
Hutchins, no report or accounts of the said business of the said 
Stilson Hutchins have been rendered or submitted to his inspection 
or approval. 

10. Your complainant further represents that although for many 
years he has held title, both to much of the real and personal prop¬ 
erty, including stocks and bonds of the said Stilson Hutchins, and 
has had title to all of the estate of the said Stilson Hutchins since 
the deed hereinbefore set forth, he has at no time been required to 
give a bond for the faithful accounting of the trust in him reposed 
by the said Stilson Hutchins or by the said Stilson Hutchins and 
his wife, Rose Keeling Hutchins, though he has on many occar 
sions offered to the parties in interest to give bond of such amount 
as they deemed advisable and necessary, but which they have thus 
far declined to require. 

11. Your complainant further represents that the responsibility 
imposed upon him in the care and management of the estate of 
the said Stilson Hutchins is very great and that while he has had 
charge and has satisfactorily managed and directed its affairs for 
many years, still he was able from time to time to make due report 

to the said Stilson Hutchins of his action and conduct of the 
7 affairs of the said estate and receive approval thereof; that 

inasmuch as your complainant is now unable to consult and 
advise with the said Stilson Hutchins and has been unable so to 
do for some months, and as important matters are constantly pre¬ 
senting themselves for the action of your complainant, he deems it 
advisable that inasmuch as the said trust is one which may continue 
for some months or be of long duration and the rights of a minor 
grandchild may be involved in the administration of the said trust 
as well as the rights of the wife of the said Stilson Hutchins, and 
of his two sons, your complainant is advised that it is his right and 
duty to ask this Honorable Court for leave to administer the trust 
in him reposed by said deed of conveyance as hereinbefore set forth 
under the direction of this Honorable Court, and that he may from 
time to time submit for the consideration of the Court his actions 
and doings as well as his accounts. 

Wherefore your complainant humbly prays: 

First. That this Honorable Court take jurisdiction of this matter 
and that your complainant be permitted to administer the trust of 
March 7, 1910, from the said Stilson Hutchins and his wife, Rose 
Keeling Hutchins, under the direction and advice of this Honorable 


Court. 

Second. And for such other and further relief as the nature of 
the circumstances of the case require and to this Honorable Court 

shall seem proper. _ . 

K F WILLIAM J. DANTE. 

BRANDENBURG & BRANDENBURG, 

Solicitors for Complainant. ■, 



6 WILLIAM J. DANTE, ETC., VS. L. MINIGGIO ET AL. 

District of Columbia, ss: 

William J. Dante upon oath deposes and says that he has read 
the foregoing petition by him subscribed and knows the contents 
thereof; that the facts therein stated upon his personal knowl- 

8 edge are true and those stated upon information and belief 
he believes to be true. 

WILLIAM J. DANTE. 

Subscribed and sworn to before me this 19th day of May, A. D. 
1911. 

[seal.] LIZ)YD A. DOUGLASS, 

Notary Public, D. C. 

Exhibit “A.” 

Filed May 19, 1911. 

This indenture made this 7th day of March in the year of our 
Lord one thousand nine hundred and ten, by and between Stilson 
Hutchins and Bo«e Keeling Hutchins, his wife, of the City of 
Washington, District of Columbia, parties hereto of the first part, 
and William J. Dante, trustee, of the same place, party hereto of 
the second part. 

Witnesseth, That the parties of the first part for and in considera¬ 
tion of the sum of Ten ($10.00) Dollars, in lawful money of the 
United States of America, in hand paid by the party of the second 
part, at and before the sealing and delivery of these presents, the 
receipt of which is hereby acknowledged, have granted, bargained, 
sold, aliened, enfeoffed, released, assigned and conveyed, and do by 
these presents grant, bargain, sell, alien, enfeoff, release, assign and 
convey unto the said party of the second part. William .T. Dante, 
trustee, his heir« and assigns, all those certain pieces or parcels of 
land and premises situate and being in the City of Washington and 
District of Columbia, known and distinguished as and being 

9 lots No. 14, 15 and 16 and square 224; lot 12 and part of 14 
in square 877: part of lot 7 and of lot 87 square 878; part 

of lot 108 and square 515; sublots 182 to 141, both inclusive, in 
square 515; lot 10 in square 298; lots 10, 11 and 12 in square 406; 
part of lots 7 and 8 in square 406; part, of lot 84 square 210; sublot 
60 in square 212; part of lot 4, square 181; known as No. 1808 16th 
Street; lots 69. 801. 9. and sub lots 179, in square 2580: lot-155 and 
812 square 2580, known as Highlands Apartment House; parcels 
of land located on or near Arizona Avenue and known as (Green 
Springs) ; together with all stocks, bonds, notes, securities, accounts, 
demands, dues, moneys in Bank or otherwise, as well as all the other 
property or estate of every kind and character now owned or pos¬ 
sessed bv the said Stilson Hutchins one of the parties of the first 
part and to which he holds title or to which he may be the legal 
or equitable owner, whether in his own name or in. the name of 
William J. Dante, and all other property of every kind and char- 
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acter, real, personal or mixed and wheresoever situated, to which 
the said Stilson Hutchins holds title, or of which he is the legal or 
equitable owner, together with all the improvements, ways, ease¬ 
ments, rights, privileges, to the same belonging, or in any wise 
appertaining, and all the remainders, reversions, rents, issues and 
profits thereof or income therefrom; and all the estate, right, title, 
interest, claim and demand, either at law or in equity or otherwise 
however, of the said parties of the first part, of, in, to or out of the 
same, especially reserving therefrom the household effects and per¬ 
sonal property of the said Stilson Hutchins upon premises number 
1603 Massachusetts Avenue, Northwest, as well as all horses, 

10 carriages, or automobiles and moneys on deposit in the Riggs 
National Bank. 

To have and to hold the said real estate, personal and mixed estate 
and property hereinbefore set forth unto and to the use of the said 
Stilson Hutchins, one of the parties of the first part, his heirs and 
assigns, that is to say, the said party of the second part, is to have the 
absolute title, charge and control of all of the property hereinbefore 
described, with power to collect all rents, and other incomes arising 
in or growing out of the said real, personal or mixed property and 
to do every act and thing necessary for its care, maintenance and 
preservation, with power and authority to make sale, hypothecate, 
mortgage, remortgage, release, discharge or incumber anv or all of 
said property, subject to the condition hereinafter set ‘forth sue, 
compromise or compound any action, suit, proceeding, difference or 
demand, employ or discharge persons, or to do every act and thing 
necessary for the care, preservation, maintenance and otherwise of the 
said estate and property, the same as the parties of the first part 
might or could personally do, if present at the doing thereof; the 
income derived from all of the said property and estate, after the 
payment of the taxes and all other necessary expenses and charges 
arising in or growing out of the care, preservation, maintenance and 
protection of the same shall be set aside to the use, control and di¬ 
rection of the said Stilson Hutchins, one of the parties of the first 
part, during his lifetime, for his use and benefit, subject to the pay¬ 
ment by the said trustee to said Rose Keeling Hutchins of the 
amount directed in a writing of even date herewith. This convey¬ 
ance is made with the further reservation that no sale or ex- 

11 change of any of the real property conveyed by this instru¬ 
ment shall be made by the party of the second part without 

the consent of the parties of the first part in writing first had and 
obtained, which consent is to be made a part of any deed or instru¬ 
ment conveying the same. 

That upon the death of the said Stilson Hutchins one of the par^ 
ties hereto of the first part, all of the property conveyed by this con¬ 
veyance, of every kind and character, is to immediately revert to 
the estate of the said Stilson Hutchins and is to be conveyed, as¬ 
signed, and turned over by the said party of the second part to any 
executors or trustees that may be named in the last will and testa¬ 
ment of the said Stilson Hutchins for distribution in accordance 
with the terms thereof; the said Rose Keeling Hutchins expressly 
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reserving the right at such time to elect whether she shall take her 
dower interest therein as allotted by law, or the share to which she 
may be allotted under the last will and testament of the said 
Stilson Hutchins. 

That the said party of the second part, for his services as trustee 
thereunder is to receive the same compensation as that now paid 
to him by the said Stilson Hutchins one of the parties of the first 
part, or such other sum as the said Stilson Hutchins may conclude 
to be advisable and proper. 

And the said parties of the first part, for themselves, their heirs, 
executors and administrators do hereby covenant, promise and agree 
to and with the said party of the second part, his heirs and as-igns, 
that they, the said parties of the first part, their heirs, shall and will 
warrant and forever defend the said pieces or parcels of ground and 
premises or appurtenances and the other estate and property hereby 
conveyed, unto the said party of the second part, his heirs 
12 and assigns, from and against the claims of all persons, claim¬ 
ing or to claim the same or any part thereof, by, from, under 

or through the said parties of the first part. 

And further, That they, the said parties of the first part, and their 
heirs, shall and will, at any and all times hereafter, upon the re¬ 
quest and at the cost of the said party of the second part, his heirs 
and assigns, make and execute all such other Deed or Deeds, or 
other assurances in law, for the more certain and effectual convey¬ 
ance of the said pieces or parcels of ground and premises and ap¬ 
purtenances or the other property, real, persona] or mixed herein 
conveyed unto the said party of the second part, his heirs or assigns, 
as the said party of the second part, his heirs or assigns, or his coun¬ 
sel, learned in the law shall advise, devise or require. 

In testimony whereof, the said parties of the first part have here¬ 
unto set their hands and seals on the day and year first hereinbefore 


written. 

(Sig.) 


STILSON HUTCHINS. 

ROSE KEELING HUTCHINS. 


Witness-. 

AMY LOUISE WOOD. 
LLOYD A. DOUGLASS. 


[seal.] 

[seal.] 


City of Washington, 

District of Columbia, ss: 

I Lloyd A. Douglass, a Notary Public, in and for the District 
aforesaid" do hereby certify that Stilson Hutchins and Rose Keeling 
Hutchins, parties to a certain deed, bearing date on the 7th day of 
March, A. D., 1910, and hereunto annexed, personally appeared be¬ 
fore me in the aforesaid District, the said Stilson Hutchins and Rose 
Keeling Hutchins, being personally well known to me as tne per¬ 
sons who executed the said deed and conveyance and acknowledged 

the same to he their act and deed. ... , 

Given under my hand and notarial seal this 7th day of Marcn, 

[notarial seal.] LLOYD A. DOUGLASS, [seal.] 

Notary Public, D. 0 . 
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16 March 7th, 1910. 

William J. Dante, Esq., Trustee, Washington, D. C. 

My Dear Sir: I hereby direct you to pay to Rose Keeling Hutch¬ 
ins during my lifetime, the sum of not in exce&«: of one thousand 
dollars, on the first of each and every month, the same to be de¬ 
ducted from the income of my property now held by you in trust 
pursuant to a deed to you as trustee this day executed by me. 

Very truly yours, 

(Signed) STILSON HUTCHINS. 

Also pay to Miss Abby Somerby the sum of $40.00 per month 
(Signed) STILSON HUTCHINS. 


Report of Auditor. 

Filed August 25, 1911. 

* * * * * * * 

This cause was referred to the Auditor to ascertain and report 
upon a number of distinct questions as set out in the order of ref¬ 
erence, and which will be noted later in this report. 

After due notice I proceeded with the reference, and I return 
herewith the testimony adduced before me, together with the nu¬ 
merous exhibits filed. 

The first finding which the Auditor is directed to make is the 
usual and ordinary household expenses of the defendant, Stilson 
Hutchins, from the time of the making of the deed in trust; 
14 by whom and from what fund the same has been paid; what, 
if any, part has not been paid. 

The finding upon these points will be found shown in detail in 
Schedule A hereto annexed, first listing the average expenditures of 
the household per month, then showing the household expenditures 
that have been made by Mrs. Hutchins, those made by Mr. Hutchins, 
and those which have been made by them jointly; and finally show¬ 
ing those which remain unpaid at this time. 

No testimony was introduced as to the personal expenditures of 
Mr. Hutchins for clothing, etc., so that the Schedule does not in¬ 
clude anything of that character. The record is also indefinite as 
to some bills offered by the petitioner as unpaid, but which the de¬ 
fendant’s trustee claims have since been paid. The amount of 
these will not be large, however, and the figures shown are substan¬ 
tially correct. 

The second finding directed is as to the purpose for which the 
$1,000, directed to be paid to Mrs. Hutchins under the letter referred 
to in the deed in trust, was paid to her. 

The evidence established clearly that it was neither paid to her 
as a sum in full to cover household expenses nor as a personal al¬ 
lowance to her. This is established by the testimony for the defend¬ 
ant trustee as well as the testimony for the petitioner. It appears 
2—2986a 
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that the $1,000 was allowed to her to be used for current expenses, 
principally for the actual living expenses of the household and for 
Mrs. Hutchins’ clothing, and that when this allowance was insuffi¬ 
cient she would obtain from her husband additional sums of money 
or he would pay bills which had accumulated, and that this practice 
has continued since the making of the deed in trust as well as 
15 before, the trustee himself paying bills for Mr. Hutchins as 
he Mr Hutchins, had before paid them. I refer on this 

’. _j . A a nA 119 


Mr. Hutchins personally, through the trustee. 

The next finding directed is the statement of the nett and gross 
income of the estate; the amount of cash on hand; the unpaid obliga¬ 
tions of the estate; the probable receipts within the next six months 
and the amount of charges and expenses to be deducted therefrom. 

The details of this finding will be found in Schedule B in which 
I show first the gross annual income apd next the nett annual in¬ 
come. At a time of considerable controversy in the reference as to 
the nett income, it not satisfactorily appearing at that time that the 
amount could be ascertainable from the evidence introduced, coun¬ 
sel entered into a stipulation fixing the income after payment of all 
charges by way of maintenance at $100,000 per annum, which ap¬ 
pears to be considerable less than the amount which I have ascer¬ 
tained from the evidence introduced. In connection with this item 
the question of law is raised which I do not deem it necessary for me 
to pass upon, as to the meaning of the term “nett income,” counsel 
for the trustee contending that the nett income is that which re¬ 
mains after the payment or curtail of mortgages falling due neces¬ 
sary for the protection of the estate. The amount of such mortgages 
paid last year is shown by the Schedule, as well as the amounts fall¬ 
ing due within the coming year. The Schedule then shows the 
amount of cash in the hands of the trustee at the time of the 
16 passing of the order of reference and the obligations of the 
estate by way of loans on stocks and bonds and trust notes se¬ 
cured on the real estate. I make no report upon the probable receipts 
of the estate within the next six months and the charges against the 
same for the reason that it is practically covered by the succeeding 


paragraph of the reference. . 

The fourth finding required is the nett income of the estate within 
the next six months. The details of this will be found in Schedule 
C. I make no independent finding as to the nett income adopting 
the half of the yearly nett income shown in Schedule B. There is 
no sufficient evidence to justify any independent finding, and while 
the income may vary during the course of a year, it is in my judg¬ 
ment fair to adopt one half for the income for the ensuing six 
months. As against this I have set off certain extraordinary ex¬ 
penses which will be incurred in the next six months by way of im¬ 
provements to the various properties, as testified to by the trustee, 
as well as the extraordinary expenses of the household and the un- 
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paid physicians 7 bills incurred at the time of the controversy in the 
lunacy proceedings, and to the balance I add the cash in the trustee’s 
hands. 

The fifth finding directed is the approximate amount of the ordi¬ 
nary household expenses and the extraordinary household expenses 
necessary to provide for the care and treatment of the defendant, 
Stilson Hutchins, during his illness. The details of this finding will 
be found in Schedule D. For the purposes thereof I have simply 
added to the ordinary household expenses, as shown in Schedule A, 
the extraordinary expenses estimated for Mr. Hutchins’ care during 
his illness. The testimony upon this point is very meager, 
17 and the finding of the Auditor is an estimate, pure and sim¬ 
ple, made from his general view of the case. 

The sixth finding directed by the reference is the reasonable and 
necessary expenses per month for the maintenance of the household 
of the petitioner and the defendant, Stilson Hutchins. Upon the 
testimony adduced before me as to the manner of life of the parties, 
in conjunction with the figures which I have reported in the preced¬ 
ing Schedules, I am of the opinion that the reasonable necessary ex¬ 
penses for the maintenance of this household should be fixed at the 
sum of $2,500 per month, and in view of the present condition of the 
defendant, Stilson Hutchins, it may be found that that sum will fall 
short of the actual demands if the present manner of life is con¬ 
tinued. 

The last finding directed by the reference is as to what sums have 
been paid by the petitioner for which she makes claims against the 
estate, not covered by the allowance of $1,000 per month under the 
deed in trust. Np specific claim is made by the petitioner in this 
reference for any sums paid; her general claim is that the 
unpaid bills should be liquidated and that she should be 
given a sufficient sum per month to maintain the household, 
and my findings on this point are covered in the preceding 
paragraphs. This finding, I take it, referred more especially to 
bills set out in her petition, some of which have since been paid under 
the order of reference and otherwise, and many of which still remain 
unpaid as shown in Schedule A. It seems to me that in view of the 
allowance which I have recommended Mrs. Hutchins should be re¬ 
quired to provide, in so far as she can, and during such period of 
time as her allowance will permit her, for the unpaid bills. 

LOUIS A. DENT, Auditor. 

Aug. 25, 1911. 

Auditor’s fee and testimony $1,025.00. 


18 Exceptions to Auditor’s Report by Trustee. 

Filed September 9, 1911. 

******'* 

Comes now the petitioner, William J. Dante, the above named 
complainant, by his attorneys, and objects to the report of the auditor 
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herein and the findings of said auditor, and objects to the confirma¬ 
tion of said report, for the following reasons, to wit: 

(1 j The auditor erred in finding and holding that the usual and 
ordinary expenses of the household of the said Rose Keeling Hutchins 
and her husband per month is the sum of $2,012 in that the evi¬ 
dence shows that up to December, 1909, the said expense did not 
exceed the sum of $800 per month, and that from said date to April, 
1911, they did not exceed the sum of $1,000, and that the present 
mode of living of said parties in no way differs from that in the 
years 1909 and 1910. 

(2) The auditor errs in finding that the monthly expense of the 
said Rose Keeling Hutchins and her husband is the sum of $2,012, 
in that he includes certain items therein which do not occur monthly, 
but only in the case of certain contingencies, to wit: rent of summer 
cottage and transportation amounting to $160, per month; that these 
items may vary from time to time, and are the proper subjects of 
application to the trustee for action upon the advice of the court. 

(3) The auditor errs in allowing as part of the usual and ordinary 
household expenses the sum of $125 per month for apartments in 
Paris, covering $110 for rent and $15 for taxes monthly, for the 

reason that the same are not proper items of expense and 

19 that the apartment is not now occupied and has not been for 
nearlv two vears, and it is uncertain when, if ever thev will 

again be occupied, that the rent is payable quarterly and the taxes 
annually and neither of the same is now due nor payable; and for 
the further reason that the said apartments are being maintained by 
the said Rose Keeling Hutchins under a lease in her own name and 
for her own individual use and is not a part of the household ex¬ 
pense. 

(4) The auditor errs in finding that the monthly expense for fur¬ 
niture and repairs to and for 1603 Massachusetts Avenue aggregate 
the sum of $105, in that said house is the property of the said Rose 
Keeling Hutchins and any expense for its care and maintenance is 
properly chargeable to the owner thereof and not a part of the house¬ 
hold expenses. 

(5) The auditor errs in finding and holding that sundry items 
are properly chargeable as part of the usual and ordinary household 
expenses, to wit: Music $15; Confectionery $5; Charity $15; Theatre 
Tickets $10; Stationery $3; Veterinarian $2; Oculist $2; Summer 
Club Dues $5; Massage $5; Flowers $15; Cleaning Clothes $20; 
Physicians $25; Dentist $5; Clothing $300; Taxes for residence $45; 
for the reason that the same is a mere conclusion of the auditor un¬ 
supported by any evidence of the amount of such expenditures. 

(6) The auditor errs in finding and holding that the charge of 
$275 per month for care and maintenance of an automobile is a part 
of the ordinary and usual household expenses in that the same is 
excessive and not borne out by the evidence. 

(7) The auditor errs in finding and holding that the sum 

20 of $15 per month for telephone service is a fair percentage of 
the amount actually expended, in that the same is not borne 

out by the evidence. 

(8) The auditor errs in finding and holding that the sum of 





WILLIAM J. DANTE, ETC., VS. L. MINIGGIO ET AL. 


13 


$60 per month for fuel is the average amount expended in that the 
same is excessive and not borne out by the evidence. 

(9) The auditor erred in finding and holding that of the sum of 
$2,012 found to be the usual and ordinary expenses of per month 
of the household, that the said Rose Keeling Hutchins paid $775, 
Stilson Hutchins $574, and that the said Stilson Hutchins and Rose 
Keeling Hutchins jointly paid the balance, for the reason that the 
same is unsupported by the evidence. 

(10) The auditor erred in failing to find that under the said deed 
in trust there can be no net income until the obligations of said 
estate are either met or curtailed as they mature from time to time, 
in that the said deed in trust imposes upon the trustee the duty to 
apply the income from said estate for its maintenance, preservation 
and protection. 

(11) The auditor erred in finding and holding that the net in¬ 
come from the property known as 14th and G Sts., N. W., was the 
sum of $6,000 per annum, whereas the evidence shows that said 
property is carried at an annual loss of $6,000, thereby reducing the 
so called net income of the said estate to $108,820.44. 

(12) The auditor erred in finding and holding that the net income 
of said estate was $120,820.44 per annum, whereas it was stipulated 
by and between counsel that the income of said estate was approxi¬ 
mately $100,000 and the trustee was thereby prevented from 
introducing evidence to show that it was not in excess of said 

amount. 

21 (13) The auditor erred in finding and holding that the 

prospective net income for the ensuing six months is $45,- 
866.84 whereas the evidence shows that Schedule B from which said 
item was taken, erroneously places the so called net annual income 
at $12,000 in excess of that shown by such of the evidence as had 
been introduced. 

(14) The auditor erred in finding and holding that the net income 
of said estate for the ensuing six months is $45,866.84, in that he 
failed to credit the same with certain expenses for repairs and main¬ 
tenance to said property necessary to be made prior to the January 
1, 1912, in order to place the same in a rentable condition. 

(15) The auditor erred in finding and holding that the net in¬ 
come of the ensuing six months is the sum of $45,866.84, in that he 
failed to charge against the same such sums as will be necessary to 
pay off or curtail obligations of said estate which the evidence shows 
mature prior to January 1, 1912, and which are made a charge 
against said income by the deed in trust. 

(16) The auditor erred in finding and holding that the extraordi¬ 
nary expenses incurred by reason of the illness of Stilson Hutchins 
are $20 for drugs and $25 for physicians in that both of said items 
appear in Schedule “A” and are an evident duplication. 

(17) The auditor erred in failing to find that the sum of $1,000 
per month paid to the said Rose Keeling Hutchins was intended to 
cover the household expenses as well as the individual expenses of 
the petitioner. 

(18) In admitting evidence to which objection was made, and ex- 
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ception reserved, and in rejecting other testimony as appears from 
the record returned with the report of said auditor. 

22 (19) And in divers other matters and things apparent upon 

the report of said auditor. 

WILLIAM J. DANTE, Trustee , 

By BRANDENBUBG & BRANDENBURG, 

His Attorneys. 

Order Increasing Allowance. 

Filed October 2, 1911. 

* ^ * * * * * 

This cause coming on to be heard on the bill of complaint filed 
herein and the rule to show cause issued thereon, and the answer 
thereto of defendant, and after having been fully argued by counsel 
and duly considered by the court, it is this second day of October, 
1911, adjudged, ordered and decreed that the defendant Dante, 
trustee pay on or before the 4th day of October, 1911, to the com¬ 
plainant Rose Keeling Hutchins, the sum of $2,000 for the use of 
complainants’ household and a like sum on the first day of each 
calendar month thereafter, until further order of the court in the 

1 r< It is hereby further, adjudged, ordered and decreed that said rule 
otherwise shall be, and same hereby is, discharged. 

HARRY M. CLABAUGH, 

Chief Justice. 


23 Petition for Instructions. 

Filed November 8, 1911. 

% 

* * * * * * * 

The petition of William J. Dante respectfully represents: 

1. That he is trustee under a certain deed in trust dated March 7, 
1910, from the defendants Stilson Hutchins and his wife Rose Keel¬ 
ing Hutchins, as set forth in the bill of complaint herein. 

2. That as such trustee he is invested with the title to all of the 

proper!v, real and personal, of the said Stilson Hutchins, and has 
been so vested since the 7th day of March, 1910; that under the 
provisions of the said deed in trust he has been required to. do every 
act and thing necessary for the care, preservation and maintenance 
and otherwise of the said estate, the same as the defendant Stilson 
Hutchins and his wife Rose Keeling Hutchins might or could per¬ 
sonally do if present at the doing thereof. . 

3. That the said deed in trust among other things provides that 
the income derived from all of the said property and estate, after the 
payment of the taxes and all other necessary expenses and charges 
arising in or growing out of the care, preservation, maintenance ana 
protection of the same is to be set aside for the use, control and di¬ 
rection of the said Stilson Hutchins, during his lifetime for his indi- 
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vidual use and benefit, subject to the payment by your petitioner of 
certain amounts specified by the said defendant Stilson Hutchins. 

4. Your petitioner represents that there are numerous outstand¬ 
ing obligations incurred by the defendant Rose Keeling Hutchins, 
which it is claimed are obligations for which the estate held 
24 by your petitioner as trustee for the said Stilson Hutchins is 
liable; that he is not advised or informed of the nature or the 
amount of said obligations or to whom the same are due save and 
except the following referred to in a certain petition filed by the de¬ 
fendant herein, Rose Keeling Hutchins, in equity cause #30461, 
on the dockets of this Honorable Cburt, to wit: 


Rent of Paris Apartment. $326.00 

Dr. Morgan to May 20th, 1911 . 2796.00 

Dr. Sowers to May 20th, 1911 . 757.00 

Dr. Jno. T. Finney. 200.00 

Dr. Joseph Leidy. 435.00 

Dr. A. E. Stavely. 

Dr. Chas. Hitchcock. 

Dr. Smith Eli Jelliffe .. 

Paris creditors, approximately . 3500.00 

Frank G. Fickling Co. 307.57 

Wm. King & Son . 417.70 

Wm. F. Downey. 195.00 

Sacks & Company. 44.50 

Fleming . 

Schoen & Co. 


and the claims of J. M. Frank and Dr. Gardner presented direct. 

That while your petitioner is advised that the estate so held by 
him would be liable for certain of the said accounts, while others 
he believes are personal obligations of the defendant Rose Keeling 
Hutchins, that inasmuch as the said Stilson Hutchins has in said 
deed in trust limited the amount to be paid to the said Rose Keel¬ 
ing Hutchins, which amount was increased by order of this Hon¬ 
orable Court, he is further advised that there is grave doubt as to his 
right to pay any of such obligations without the further order of 
this Honorable Court. 

5. Your petitioner desiring the order of this Honorable Court 
for his protection, and being uncertain as to what action he 
25 should take with reference to the payment of said bills and 
being desirous of saving expense to the said estate by avoid¬ 
ing the necessity of fixing the liability thereon through the institu¬ 
tion of legal proceedings by the said creditors, and likewise being 
desirous of preventing the defendant Stilson Hutchins and his wife 
Rose Keeling Hutchins from being harassed by such demands or 
proceedings, your petitioner submits the matter to the consideration 
of this Honorable Court for its direction. 

Wherefore your petitioner prays: 

1. That he be instructed as to what course he should pursue with 
reference to the payment of the several claims now outstanding pur- 
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porting to be primary obligations of the said Stilson Hutchins, for 
which his estate would be liable. 

2. That he he directed with reference to the propriety of paying 
the obligations referred to herein out of the estate of the said Stil¬ 
son Hutchins. 

WILLIAM J. DANTE, Trustee. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Complainant. 


William J. Dante, upon oath deposes and says that he has read 
the foregoing petition by him subscribed and knows the contents 
thereof; that the facts therein stated upon personal knowledge are 
true, and those stated upon information and belief, he believes to be 
true. 

WILLIAM J. DANTE. 


Subscribed and sworn to before me this 7th day of November, 


1911. 


[seal.] 


LLOYD A. DOUGLASS, 

Notary Public , D. C. 


26 Decree Taking Jurisdiction, &c. 

Filed November 13, 1911. 

* * * * * * * 

This cause coming on to be heard upon the bill of the complain¬ 
ant, William J. Dante, Trustee, and the answers of the defendant, 
Nathaniel Wilson, guardian ad litem of the defendant, Stilson 
Hutchins, Rose Keeling Hutchins, Walter S. Hutchins, Lee Hutch¬ 
ins, and William R. Kennedy guardian ad litem of Mildred Rogers, 
and after argument, it is by the Court this 13th day of November, 
1911, adjudged, ordered and decreed 

1. That this Court take jurisdiction of said cause and that the 
said trustee be and he is hereby authorized to administer the trust 
as set forth in said deed in trust dated March 7, 1910, under the di¬ 
rection and supervision of this Court; 

2. That the trustee be and he is hereby authorized and directed 
to file in this cause a corporate bond in the sum of $125,000 for the 
faithful performance of his trust, and that he take credit for the 
cost of the premium thereon in his accounts; 

3. That within ten days from the date hereof the trustee is di¬ 
rected to file in this cause a full and detailed statement of account 
which will cover the following: 

a. All the personal and real property which came into his hands 
at any time under the terms and conditions of the deed in trust of 
March 7, 1910; 

b. Any and all obligations entered into by him in relation to any 
of the property or estate held in trust, since March 7, 1910; 
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c. All of the mortgages or deeds of trust against said property 
by whom made and whether assumed by Stilson Hutchins 
27 or not; 

d. Receipts and disbursements of any and all funds that 
have come into his hands, as trustee, since March 7, 1910; 

e. An inventory showing the real and personal property now held 
by him and embraced in said trust. 

4. That the defendant Rose Keeling Hutchins is hereby author¬ 
ized to submit to Nathaniel Wilson, guardian ad litem of Stilson 
Hutchins, such unpaid bills in relation to the maintenance of the 
household of the defendant Stilson Hutchins, contracted prior to 
October 2, 1911, as are claimed by her to be properly chargeable 
against and payable out of the estate of said Stilson Hutchins, which 
said bills when so presented shall be referred to the complainant for 
advice and recommendation, and if there be no objection thereto 
from any of the parties herein, the said trustee be and he is hereby 
authorized to pay the same out of the estate of said Stilson Hutch¬ 
ins, provided further that such bills which are not so paid, shall be 
submitted to the Court for its further action. 

HARRY M. CLABAUGH, 

Chief Justice. 


Order Referring Accounts to Auditor. 

Filed December 12, 1911. 

******* 

Upon reading and considering the preliminary report of the guard¬ 
ian ad litem filed herein on the twenty-ninth day of November, 
1911, it is, this twelfth day of December, 1911, 

Ordered that all the bills and claims referred to and enumerated 
in the schedule accompanying said report and identified as “Guard¬ 
ian’s Report, Exhibit No. 1”, and all other claims and bills 
28 against the defendant Stilson Hutchins and his wife pre¬ 
sented up to the time of the filing of said report, be and they 
are hereby referred to the Auditor of this Court with directions to 
give notice to the parties to this suit and to the creditors of the said 
Stilson Hutchins or his wife that he will on the 20th day of De¬ 
cember 1911 receive proof as to said claims and bills and all objec¬ 
tions presented thereto and will proceed to consider and pass upon 
the same in order to report his findings and conclusions thereon to 
the Court, and that the Auditor shall proceed to examine and make 
and conclude and report his findings and conclusions in respect of 
said bills and claims and objections thereto, on or before the 10th 
day of January 1912, with leave to make, from time to time, special 
reports, in respect of such bills and claims as he may be able to con¬ 
clude the examination of without waiting to complete his report on 
all of said bills and claims. 

HARRY M. CLABAUGH, 

Chief Justice . 


3—2986a 
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Order Authorizing Trustee to Pay Certain Bills. 

Filed December 12, 1911. 

***** * * 

Upon the request of William J. Dante, trustee, made in open court 
through his counsel, that certain creditors of Stilson Hutchins be 
paid, it is by the Court this 12th day of December, 1911, 

Ordered that the said trustee be and he is hereby authorized and 
directed to pay to G. L. Edmonds, Eleven Dollars and sixtv-five 
cents ($11.65) ; William Galt & Bro., Eight Dollars ($8.) ; William 
King & Sons, Four Hundred Seventeen Dollars and seventy 

29 cents ($417.70) ; William McReynolds & Sons, One Hun¬ 
dred Eleven Dollars and sixty-five cents ($111.65) ; Schneider 

& Sons, Fifteen Dollars ($15) ; Lerch One Hundred ninety-three 
Dollars and twenty-five cents ($193.25); Dr. A. L. Stavely, Seventy 
Dollars ($70), and Dr. J. M. T. Finney, Two Hundred Dollars 
($200.), and upon payment, he be allowed credit therefor in his 
accounts. 

By the Court, 

HARRY M. CLABAUGH, 

Chief Justice. 

% 

Report of Auditor. 

Filed January 12, 1912. 

******* 

By an order passed in this cause on December 12th, all bills and 
claims referred to and enumerated in the Schedule, Exhibit #1, 
accompanying the report of the guardian ad litem filed herein on 
November 29th, 1911, and all other claims and bills against the 
defendant, Stilson Hutchins, and his wife, presented up to the filing 
of said report, were referred to the Auditor to receive proof as to 
the same, and all objections presented thereto, and consider and 
pass upon them and report his findings and conclusions thereon to 
the Court. 

After due notice by publication and by special notice to all claim¬ 
ants enumerated in said report, as well as to all counsel of record 
in the cause, according to the form of notice attached hereto, I 
proceeded with said reference, and I return herewith the testimony 
adduced before me and the exhibits therewith. 

Generally speaking it may be said that nearly all of the bills 
enumerated and proved in the reference, so far as their char- 

30 acter and amounts are concerned, appear to be within the 
rule of law with respect to purchases by the wife of neces¬ 
saries or other proper articles in accordance with her station in life, 
for which the husband is liable; and in the Schedules hereto an¬ 
nexed, showing the details of my findings, I set out the character 
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of the goods and services covered by the claims, in order that these 
facts may be the more readily shown. 

It has not been possible to complete the audit up to the time of 
writing this report, and for reasons which will be hereafter stated, 
I retain the reference with respect to certain bills and claims enu¬ 
merated in one of the Schedules hereto annexed. It should there¬ 
fore be noted that none of my findings or conclusions in this report 
relates to the bills and claims reserved for further report. 

During the course of the reference objections generally were 
withdrawn to most of the bills by all of the counsel present at the 
hearings, except those which will now be stated. 

Counsel for Mr. Walter Hutchins objected to bills Numbers 1, 2, 
3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 28, 31, 32, 33, 34, 39, 46, 49, 63, 75, 
77, 81, 82, 83, 84, 85, 88, 90, 92, and 93, being bills for clothing 
for Mrs. Hutchins (Nos. 1 to 12, 31, 32, 33, 63, 77, 92 and 93), 
repairs to the house (Nos. 28, 34, 39), services of physician to Mrs. 
Hutchins (No. 46), jewelry for Mrs. Hutchins (No. 49), notarial 
fees for Mrs. Hutchins in the lunacy proceeding (No. 75), monies 
loaned to Mrs. Hutchins for household expenses and travelling ex¬ 
penses in connection with this suit (Nos. 81, 82, 83), services of 
the physicians in attendance upon Mr. Hutchins at the time of and 
previous to the lunacy proceeding (Nos. 84, 85), services of the 
expert on mental diseases called in in connection with the 
31 lunacy proceeding (No. 88), and services of one of the physi¬ 
cians in attendance upon Mr. Hutchins at Narragansett Pier 
(No. 90). He further specifically objected to the claims of 
Drs. Morgan and Z. T. Sowers (Nos. 84, 85), on the ground that 
by making affidavits in the lunacy cause and testifying in the 
ouster suit, they had violated their privilege, and therefore were 
not entitled to recover, relying for this objection both upon the 
common law and the Statute in this jurisdiction, Section 1073 of 
the Code. He also specifically objected to the claims of Mr. Fague 
for notarial fees, (No. 75) and Dr. Jelliffe, the expert in mental 
diseases, (No. 90), on the ground that the services rendered were 
not necessary. 

The guardian ad litem, not waiving any objections which might 
be made upon legal grounds, and not making specific objection 
except as below noted, took the position that the Auditor should 
determine as to all bills strictly in accordance with legal rights, 
and with that qualification recommended the payment of all bills 
determined by the Auditor to be proper, except the bills of Drs. 
Morgan and Sowers and Jelliffe, as to which he joined in the ob¬ 
jections made by counsel for Mr. Walter Hutchins'; leaving to the 
determination of the Court as to whether or not any of the bills 
should be charged against the allowance made to Mrs" Hutchins by 
decree in this cause. 

Counsel for the trustee took the position that he would have no 
objection to the payment of all bills proper to be paid, provided 
some limitation should be placed upon the wife preventing the in¬ 
curring of obligations in the future beyond the allowonce made to 
her by the Court. 
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Counsel for Mr. Walter Hutchins and Mr. Lee Hutchins and for 
the trustee objected, also, to the reception by the Auditor 

32 of proof of claims which were not presented in the reference 
by the claimants themselves, so that they could be bound 

by the findings of the Court. 

' There being some question as to whether the testimony in the 
former reference was properly in evidence in this reference by rea¬ 
son of the fact that at that time the defendant, Stilson Hutchins, 
was not a party to the proceeding, and also as to whether the testi¬ 
mony in the outster suit was in evidence in this cause, in view of the 
language of the decree of consolidation; it w’as stipulated by coun¬ 
sel, upon my suggestion, in order that certain facts established in 
that testimony necessary to determine the questions raised, should be 
considered, that the records and testimony in the three proceedings 
should be considered in evidence in this reference, reserving to all 
parties their rights of objection as to the competency and relevancy 
of the same and qualification of witnesses. 

As to the bills above enumerated and specifically objected to, to 
wit: bills for Mrs. Hutchins’ clothing, and jewelry and medical at¬ 
tention to herself, (Nos. 1 to 12, 31, 32, 33, 46, 49, 63, 77, 92, 93) 

I am of the opinion that the objection is not well taken, inasmuch 
as they are for articles and services usual and proper for a woman in 
her station in life, and such as she has been accustomed to. As to 
those for repairs to Mrs. Hutchins’ house, (Nos. 28, 34, 39) I make 
the same finding. This house was formerly owned by Mr. Hutchins, 
and conveyed bv him to Mrs. Hutchins. Since the conveyance, 
during the time of their residence in this country, it has been oc¬ 
cupied by them as a home, as before. Mrs. Hutchins has had no 
separate income of her own, or other separate estate. Mr. Hutchins 
has been accustomed, in the past, to pay such bills. The fair and 
proper presumption, therefore, is there was an understand- 

33 ing and agreement between them, at the time of its transfer, 
that he should provide for its up-keep, although it is her 

separate estate. The bills of Drs. Morgan and Sowers (Nos. 84, 85) 
are reserved for my further report in order that I may fully con¬ 
sider the law on the specific objection raised to them. The bills 
of Mr. Fague and Dr. Jelliffe, (Nos. 75, 88) are reserved to give 
counsel opposed to them the opportunity to offer proof as to the 
necessity for their being incurred. The bills of Messrs. Gittings 
and Chamberlain (Nos. 81, 82, 83) are reserved for a fuller exam¬ 
ination of the authorities to determine whether they are within the 
rule of law as to the husband’s liabilities. The bill of Dr. Leidy 
(No. 90) is among those reserved because not presented by the 
claimant. 

I come now to the suggestion of the guardian ad litem as to 
charging any of these bills against the allowance to Mrs. Hutchins,. 
which counsel for Mr. Walter S. Hutchins intimated he would 
contend for. In my former report in this cause I suggested that 
Mrs. Hutchins be required to provide for certain outstanding bills 
then established, as and when she could; but this suggestion was 
in view of the allowance which I then recommended, of $2,500 per 
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month, which allowance the Court subsequently made in the sum 
of $2,000 per month. It was manifest from the evidence in the 
former audit that the sum of $1,000 per month paid to her under 
the deed in trust was not sufficient for the maintenance of the house¬ 
hold, and, from the facts shown w T ith respect to the specific payment 
by Mr. Hutchins of certain items of household expense, fortified 
by the very positive statements of Mrs. Hutchins generally and in 
detail as to certain expenditures, that the allowance was not 

34 so intended, but that it was intended as a general fund to 
provide her with money for household expenses, without 

any limitation to that amount; and the decree of the Court fixing 
the allowance at $2,000 is a conclusive finding substantially to that 
effect. Certainly, therefore, it would seem that Mrs. Hutchins 
should not now be required to pay any of these bills out of her 
present allowance, they having accumulated previous to the period 
of time covered by that allowance, by reason of the insufficiency of 
the fund provided by the deed in trust, and her present allowance 
presumably being fixed to meet her present needs. 

With regard to the position of counsel for the trustee that if these 
bills are provided for out of Mr. Hutchins’ estate, some limitation 
should be placed upon Mrs. Hutchins as preventive of the incurring 
of similar bills in the future outside of and above her allowance, I 
may say that while I regard the suggestion as one essentially im¬ 
portant, and while the concluding recommendation of my former 
report was made for the purpose largely of directing the attention 
of the Court to that particular phase of the situation, though made 
in view of the larger allowance I then recommended, I do not con¬ 
sider it necessary or proper for me in this reference to make any 
recommendation regarding the same. 

Referring to the objection to the reception of proof in this pro¬ 
ceeding of bills not presented by the claimants themselves, while, in 
view of the fact that this is not an adversary proceeding between 
the creditor and Mr. Hutchins, necessarily determinative of the 
rights of the creditor, but a proceeding in which the Court, exercis¬ 
ing its general jurisdiction is undertaking to provide a proper 

35 maintenance for the household of Mr. Hutchins out of his 
estate, and in doing so is determining the propriety of dis¬ 
charging obligations of his household, I am of the opinion that it 
is not material whether or not the creditor is bound in this proceed¬ 
ing, if the Court is satisfied from any proper evidence that the obli¬ 
gation is valid and subsisting; I have, in order at this time to avoid 
the necessity of passing upon the question, reserved for further 
report, if any, all claims not presented by the creditor or by his 
authority and request, and in the Schedules hereto annexed I have 
indicated in different groups the manner in which the claims have 
come before the Auditor,—those which may have been proven by 
the claimants, or their duly authorized agents or employees,—those 
which have been submitted to the Auditor by the claimants with 
or without formal proof, through the mail or by counsel,—or as in 
the case of a few, through the medium of counsel for Mrs. Hutchins, 
who was authorized to present them for the claimants. 
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In the Schedules hereto annexed, I report the bills paid and 
which should be paid, listing them by the numbers shown in the 
guardian ad litem’s report and giving also the numbers of the exi- 
hibits before the Auditor. 

Schedule A shows the claims which are established by proof to 
have been paid by the trustee or Mrs. Hutchins. 

Schedule B shows the claims which have been proven before 
the Auditor by the Claimants. In this Schedule are three claims 
not listed by the guardian ad litem. One is that of the Pa. R. R. 
Co. for transportation of the family to Washington shortly after 
the granting of the allowance to Mrs. Hutchins, which bill was made 
the subject of special petition by her in this cause not yet acted on. 
I have included this bill because it is among the class of 

36 extraordinary expenses such as have been heretofore paid 
by the trustee of his own motion or by direction of the Court; 

being as well among the class of extraordinary expenses as were 
usually paid by Mr. Hutchins according to the testimony in the 
former audit. Another is a small bill for horseshoeing barred by 
limitations, but which in view of its amount, the fact that its just¬ 
ness is not disputed, and the fact that the plea of limitations is not 
specifically made, I have allowed. The third is a bill testified to 
by Mrs. Hutchins in the former audit, evidently overlooked in 
the guardian’s list. 

Schedule C shows the claims which have been submitted to the 
Auditor by claimants with formal probate, and which are supported 
by the testimony of Mrs. Hutchins. 

Schedule D shows the bills submitted to the Auditor by claimants 
without proof, but which are supported by the testimony of Mrs. 
Hutchins. 

Schedule E shows the bills reserved for further report. This in¬ 
cludes the bills of the Paris claimants which have not been presented 
by any one authorized, as well as some few which are in the same 
situation, and the bills to which specific objection was made. 

LOUIS A. DENT, Auditor. 

Fee and testimony $875.00. 

Order Ratifying Auditor’s Report. 

Filed February 2, 1912. 

******* 

Upon consideration of the report of the Auditor filed herein 

37 on the 12th day of January, 1912, and it appearing that no 
exceptions have been taken thereto within the time prescribed 

by the rules of this court, it is this 2nd day of February, 1912, ad¬ 
judged, ordered and decreed that said report be, and it hereby is 
finally ratified and confirmed. It is further adjudged, ordered and 
decreed that the plaintiff, William J. Dante, trustee, be, and he 
hereby is, authorized and directed to pay to the following creditors 
of Stilson Hutchins, the respective sums found by the report of the 
Auditor to be due them: 
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Frank G. Fickling & Co..... 307.57 

Palais Royal .. 50.95 

John H. Corning. 87.12 

Dr. Buckingham . 9.00 

Edmund B. Myers. 68.50 

Schoen & Co.1042.00 

Henry Muller. 81.00 

H. G. Holthier. 48.50 

George C. Cook. 76.45 

Wm. F. Downey. 195.66 

J. J. Smith . 39.80 

Mary Collins. 53.42 

Saks & Co. 44.50 

Anna Theresa Flemming. 524.75 

Winton Motor Car Co. (Baltimore). 72.17 

Pennsylvania R. R. Co. 361.49 

Dove & Fitzgerald. 6.00 

Droop & Sons. 12.00 

Frank Shore. 7.25 

Rich’s Sons. 7.00 

Dr. W. F. M. Sowers. 25.00 

Loeffler S. & P. Co. 42.33 

John Magruder. 91.94 

Watts & Watts. 298.00 

Browning, King & Co. 40.50 

Aker, Merrill Condit Co. 123.17 

Robey-French Co. 6.05 

Griffin & Taylor. 39.06 

J. C. Tucker. 148.32 

F. P. Garrettson & Co. 24. 

O. P. Kenyon. 36.32 , 

L. Lewis & Co. 49.05 

Dr. Chas. Hitchcock . 685. 

Dr. Clarence E. Gardiner. 235. 

Mary R. Baker. 159.75 

Stinemetz & Sons Co. 30.00 

Saks Fur & Millinery Co. 160. 

W. Herbert Caswell. 62.10 

N. R, Greene. 271.07 

Edna B. Hollihan. 20.30 

Rose & Co . 15.25 

Winton Motor Car Co. (Boston). 140.17 


38 and upon payment that he be allowed credit therefor. 

HARRY M. CLABAUGH, 

Chief Justice . 
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Report of Auditor. 

Filed March 26, 1912. 

******* 

In my report filed in this cause on January 12th ultimo, I reserved 
certain claims upon which I was directed to report by the order of 
reference, as shown in the final Schedule accompanying that report. 
Since then some of those claims have been submitted to the Auditor 
by the claimants and further proof has been taken. 

" In Schedule A attached hereto I show the claims now recom¬ 
mended by me for payment by the trustee. Two of these claims 
were not submitted by the claimants, but evidence was submitted to 
show that they have been put in suit by the claimants, one in this 
jurisdiction and one in Paris. Inasmuch as these suits support the 
evidence of Mrs. Hutchins as to the amounts of the claims, I have 
included them in my recommendation for payment. 

In Schedule B I show the four claims still retained by me under 
the reference for further consideration, two of which have not as yet 
been presented by the claimants. Three other claims I report should 
be dismissed from consideration; one of them having been paid by 
Mrs. Hutchins as I am advised by her counsel, and two other small 
ones having in all probability been ere this been paid either by Mrs. 
Hutchins or by the trustee, the claimants not having presented the 
same either to the Auditor or to any of the parties in interest. 
39 As to the claim of Fague for notarial fees in connection 

with the lunacy proceeding, I am led to my recommendation 
by the facts that from the reports of the physicians to her Mrs. 
Hutchins mav have been justified in initiating the same. 

As to the claim of Gittings & Chamberlain, #81, counsel for Mrs. 
Hutchins, it was proven that the monies were advanced to her, de¬ 
posited in her bank account, and checked out for current needs of 
the household. 

As to the claim of Gittings & Chamberlain, Nos. 82 and 83, the 
monies loaned to Mrs. Hutchins were expended by her for hotel bills, 
etc., on connection with the hearings before the Auditor in the first 
reference, and as the allowance by the Court to her justified the pro¬ 
ceedings inaugurated by her, I regard the allowance of the same as 
proper. 

The amount of the claim of Dr. Jelliffe being established as reason¬ 
able by the proof offered and the conditions in all probability justify¬ 
ing the consultations with Dr. Jelliffe and his advice, the claim is 
one I think proper to be paid. 

LOUIS A. DENT, 'Auditor. 

March 26, 1912. 

Auditor’s Fee $100.00. 
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Exceptions to Auditor's Report. 

Filed April 11, 1912. 

******* 

And now come- the plaintiff in the above entitled cause, 

40 William J. Dante, Trustee, by his attorneys, Brandenburg & 

Brandenburg; the Guardian ad litem of the defendant Stilson 

Hutchins, Nathaniel Wilson, in proper person; the defendant Walter 
S. Hutchins, by his attorneys, Edward H. Thomas and Kappler & 
Merillat; and the defendant Lee Hutchins, by his attorney, W. G. 
Johnson, and they hereby except and object to the report and findings 
of the Auditor of the Court, filed, to wit, March 26, 1912, in the 
matter of the liability of Stilson Hutchins and his Estate for the pay¬ 
ment of claims embraced in Schedule “A” of said report of March 
26, 1912, and these exceptants except and object to the allowance of 
each and every of the claims in said Schedule “A” recommended for 
payment. 

And for reasons and grounds for such exceptions and objections 
state as follows: 

1. That said report is erroneous as to each and every of the items 
included in said Schedule “A” in that the Auditor and the Court are 
without jurisdiction in the premises since the defendant, Rose Keel¬ 
ing Hutchins, was and is receiving an allowance from the defendant, 
Stilson Hutchins, fixed and determined by him as reasonable and 
proper, and the action of the Auditor in allowing the said items re¬ 
ferred to is in the nature of a provision for separate maintenance to 
which she is not entitled, inasmuch as she is not living separate and 
apart from the said Stilson Hutchins, nor has she instituted any 
proceedings against him for separate maintenance. 

2. That the said report is erroneous as to each and every of the 
claims included in said Schedule “A” in that it appears that each 
and every of said claims, or the debts representing said claims, were 
contracted by the defendant, Rose Keeling Hutchins, and there is no 

liability of Stilson Hutchins for the payment of said claims 

41 or any of them, and that it appears that the said Rose Keeling 

Hutchins at the time each and every of said bills were con¬ 
tracted had a fit and suitable allowance made to her for her support 
and maintenance and had no authority whatsoever to exceed the 
same or to contract any bills outside of said allowance agreed upon 
between herself and her husband. 

3. That the said report as to each and all of the items included 
therein is erroneous and that Rose Keeling Hutchins is estopped 
from seeking payment of the same out of funds of the defendant 
Stilson Hutchins in that it appears by. the record in said cause that 
there were regular allowances made by Stilson Hutchins to said Rose 
Keeling Hutchins, and that on March 7, 1910, there was a deed in 
trust executed for good and valuable consideration on the part of 
Stilson Hutchins and Rose Keeling Hutchins, whereby the amount 
of allowance that should be made to said Rose Keeling Hutchins was 

4—2986a 
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strictly limited and defined, and said Rose Keeling Hutchins having 
accepted the benefits of said deed in trust, is estopped to claim any 
further allowance or allowances from said Stilson Hutchins, his 
Estate, or from the Trustee named in the said deed in trust and that 
it appears that the said Rose Keeling Hutchins has independent 
means of meeting said claims and demands against Stilson Hutchins. 

4. That said report is erroneous as to each and every of the follow¬ 
ing items, known as the Paris bills: Claim No. 1, Miniggio, clothing, 
Mrs. Hutchins; Claim No. *2, Agnes, clothing, Mrs. Hutchins; Claim 
No. 3, Doucet, clothing, Mrs. Hutchins; Claim No. 4, Bechstein, 
piano; Claim No. 7, Peigney, jewelry; Claim No. 10, Tesnier & Ger- 
mond, furniture; Claim No. 11, Kalbfieisch, furs; Claim No. 12, 
Guichard, shoes. 

42 a. In that no one of said creditors has appeared in this 
cause either in person or by counsel and submitted to the 

court the adjudication of the claim or in any way asserted any 
claim against Stilson Hutchins. Also in that no competent proof 
whatsoever was offered with respect to any or either of the claims 
enumerated aforesaid, and that none of said claims were proved by 
the claimants or any evidence offered by the claimants or any one 
acting for them or having knowledge with respect thereto of the 
claims, any or all, aforesaid. And no opportunity offered to these 
exceptants to cross-examine any persons having knowledge with 
reference to said claims with respect thereto. 

b. That said report is erroneous in that the only evidence in sup¬ 
port of said claims or any of them is that improperly admitted by 
the Auditor over the objection of these exceptants of the defendant 
Rose Keeling Hutchins, and that said evidence consisted wholly of 
evidence of alleged transactions between the defendant Rose Keeling 
Hutchins and said Stilson Hutchins, which testimony was incom¬ 
petent under the statutes in such cases made and provided. 

c. That said report as to each and every of the claims aforesaid 
is erroneous in that it appears that each and every of said claims 
was for clothing or personal adornment of the defendant Rose Keel¬ 
ing Hutchins, who has an independent estate and means of her 
own, and for whom an allowance was fixed by the defendant Stilson 
Hutchins that was reasonably suitable and fit, and which the 
Court has no right to vary or alter. 

d. That said report is erroneous as to each and every of the items 
enumerated aforesaid and known as the Paris bills in that no suffi¬ 
cient or proper showing was made that Stilson Hutchins did 

43 not provide for all the necessaries suitable to the maintenance 
and support of his wife, the .defendant Rose Keeling 

Hutchins, in her proper station in life, and that there is no suffi¬ 
cient or proper showing in the record with respect to the position 
in life and what would be necessaries for the defendant Rose Keeling 
Hutchins and that she had not been supplied by Stilson Hutchins 
with all the necessaries suitable for her station in life. 

e. That said report is erroneous as to each and every of the items 
aforesaid in that said claims have been recommended for payment 
without submission of any competent evidence with respect thereto 
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by the claimants, and that the Auditor has erred in receiving as 
proof of said claims affidavits as to Claims No. 3, Doucet; No. 10, 
Tesnier & Germond; No. 11, Kalbfleisch; and as to Claims No. 4, 
Bechstein and No. 1, Miniggio, in accepting the mere fact that suit 
has been entered as competent evidence with respect to the proof 
of said last two claims. . 

/. Tn that said report is erroneous as to Claims No. 1, Miniggio, 
and No. 4, Bechstein, in that it appears that the claimants them¬ 
selves have elected a forum and a remedy by which they are bound 
and which excludes jurisdiction in this Court, were jurisdiction 
otherwise maintainable. 

g. That the report of the Auditor is erroneous as to the allowance 
of the claims No. 1, Miniggio; No. 2, Agnes; No. 3, Doucet; No. 7, 
Peigney; No. 11, Kalbfleisch; and No. 12, Guichard, in that it ap¬ 
pears that each and every of said items is barred by the Statute of 
Limitations, and as to Claim No. 11, by the further fact that the 
only alleged or purported testimony of the defendant Rose Keeling 
Hutchins as to said claim is a letter, not contemporaneous or a 
proper means of refreshing recollection, from which letter 

44 it is alleged she is able to testify as to the claim and its cor¬ 
rectness. 

5. That said report is erroneous in recommending for payment 
Claim No. 75, Fague, Notarial fees, in that it appears that said 
claim was contracted by the defendant Rose Keeling Hutchins for 
prosecution of an alleged action of lunacy against the defendant 
Stilson Hutchins, and that the defendant Rose Keeling Hutchins 
abandoned said action in lunacy, took the same at her own risk, and 
without any warrant therefor, and that the Court cannot award, in 
effect, costs against the defendant Stilson Hutchins in an action 
not prosecuted, and not in his interest, and in which he has never 
been served with process. 

6. That said report is erroneous as to Claim No. 75, Fague, No¬ 
tarial fees, in stating that “from the reports of the physicians to 
her, Mrs. Hutchins may have been justified in initiating the same,” 
in that there never was any issue raised or any proper testimony 
taken or any showing made as required by due process of law as to 
the justification of Rose Keeling Hutchins for bringing the action 
as to which she claims Notarial fees, and further in that said pro¬ 
ceeding was taken by said Rose Keeling Hutchins at her own sole 
risk, and the statement of the Auditor with reference thereto is 
outside his functions as Auditor and wholly improper. 

7. That the report of the Auditor as to Claims No. 81, Gittings & 
Chamberlin, $1,045, for money alleged to have been loaned to the 
defendant Rose Keeling Hutchins; Claim No. 82, Gittings & Cham¬ 
berlin, $100, for money alleged to have been loaned to the defend¬ 
ant Rose Keeling Hutchins; and Claim No. 83, Gittings & Cham¬ 
berlin, $108.75, for money alleged to have been loaned to the de¬ 
fendant Rose Keeling Hutchins, is erroneous in that there 

45 is no authority of law for the recovery from the defendant 
Stilson Hutchins by an attorney for Rose K. Hutchins of 

money loaned to his client, Rose K. Hutchins, but the same is an 
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independent transaction between the attorney and his client, as to 
which the attorney must look to his client for repayment. 

8. That the report of the Auditor is erroneous as to Claims No. 
81, 82 and 88, aforesaid, Gittings & Chamberlin, for money alleged 
to have been loaned by them to the defendant Rose Keeling 
Hutchins, in that there can be no recovery had from the defendant 
Stilson Hutchins, as for necessaries, for money loaned to the de¬ 
fendant Rose Keeling Hutchins, and that there is no authority or 
warrant whatsoever of law for the borrowing of money for the 
alleged purpose of paying bills as necessaries suitable to the mainte¬ 
nance of the defendant Rose Keeling Hutchins’ station in life. 

9. That said report of the Auditor is erroneous as to Claims No. 
81, 82 and 83, Gittings & Chamberlin, for money alleged to have 
been loaned to the defendant Rose Keeling Hutchins in that there 
is no warrant in law for the allowance of a claim for moneys loaned 
to the plaintiff by her attorneys during the progress of a suit or 
suits to which the party claimant, Rose Keeling Hutchins, was a 
party litigant, against another party litigant, the defendant Stilson 
Hutchins. 

10. That the report of the Auditor is erroneous as to Claims No. 
81, 82 and 83, Gittings & Chamberlain, for money alleged to have 
been loaned to Rose Keeling Hutchins, in that it appears that there 
had been an allowance fixed with knowledge of the claimants by 
the defendant Stilson Hutchins for the benefit of the defendant 

Rose Keeling Hutchins by a deed in trust, executed between 
46 them, upon sufficient consideration, March 7, 1910, and that 

the defendant Rose Keeling Hutchins had taken the benefits 
of said deed in trust, and the Auditor and the Court have no right 
to vary or change the terms of this deed in trust between the parties, 
and the claimants, Gittings A Chamberlin, had no right or warrant 
in law for presuming to set aside the terms of said deed in trust, 
which deed in trust estops the defendant, Rose Keeling Hutchins 
and her attorneys, Gittings & Chamberlin, from making any claim 
for repayment of moneys alleged to have been loaned, as stated, in 
Claims 81, 82 and 83, by Gittings & Chamberlin to the defendant 
Rose Keeling Hutchins. 

11. That said report of the Auditor as to Claims No. 81, 82 and 
83, Gittings & Chamberlin, for money alleged to have been loaned 
to Rose Keeling Hutchins, is erroneous in that there is no compe¬ 
tent evidence as to the expenditure of said money alleged to have 
been loaned, and that the same actually was for necessaries suitable 
to the maintenance of the defendant Rose Keeling Hutchins in her 
station in life, and that it appears as matter of fact that a consider¬ 
able part of said money was money turned over and paid by the 
defendant Rose Keeling Hutchins to her kin folk whom the de¬ 
fendant Stilson Hutchins is under no legal liability to support and 
maintain. 

12. That the report of the Auditor is erroneous as to items No. 
63, Hollander & Company, for clothing, for the reason that the 
same has never been formally and regularly proved before the 
Auditor and that the account is for items for the personal comfort 
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of the defendant, Rose Keeling Hutchins, and the same should 
be paid out of her separate estate. 

13. That the report of the Auditor is erroneous as to Claim No. 
49, Berry & Whitmore, for jewelry, in that there is no show- 

47 ing that the same was necessary or such as is properly charge¬ 
able as against the Estate of the said Stilson Hutchins. 

14. That said report is erroneous as to Claim No. 88, Dr. Jelliffe, 
$1,000, for alleged medical services in that the claimant did not 
appear and submit to the jurisdiction of the Court, either in person 
or by counsel and has not submitted the adjudication of his claim 
to the Court and has not in any way himself asserted any claim 
against Stilson Hutchins. Also in that at the time of said con¬ 
sultations the claimant Jelliffe was in the City of Washington under 
hire by the United States District Attorney as an alleged expert 
witness at and for the sum of $75 per day, which fixes the reason¬ 
able value of the services of the claimant, if any claim be proper. 

16. That the report of the Auditor is erroneous as to Claim No. 
88, Dr. Jelliffe, for medical attendance, for the reason that the serv¬ 
ices rendered by the said Dr. Jelliffe were not for the benefit of the 
said Stilson Hutchins, but the sole object thereof was for the pur¬ 
pose of supplementing and supporting a claim made by the said 
Rose Keeling Hutchins, that her husband, Stilson Hutchins, was 
mentally incompetent; that the services were not contracted for by 
the said Stilson Hutchins or for him by any one having authority; 
that the said Dr. Jelliffe neither gave any treatment to the said 
Stilson Hutchins, nor any advice with reference thereto; that the 
sole and only services so rendered were for the purpose of qualify¬ 
ing Dr. Jelliffe as a hostile witness against the said Stilson Hutchins 
in a hostile proceeding brought by the said Rose Keeling Hutchins 
against her husband, the said Stilson Hutchins. 

48 17. That the report of the Auditor is erroneous as to Claim 
No. 88, Dr. Jelliffe, for medical attendance in’, that the 

claimant Jelliffe is barred from recovery 7 from the defendant Stilson 
Hutchins by reason of the fact that it appears from the record in said 
cause that the claimant Jelliffe violated his professional obligation to 
his alleged patient, the defendant Stilson Hutchins, and gave testi¬ 
mony for the use and benefit of the defendant Rose Keeling Hutchins 
as to confidential matters and communications between himself, the 
claimant Jelliffe, and his alleged or claimed patient, the defendant 
Stilson Hutchins, contrary to the statutes in such cases made and 
provided. 

18. That the report of the Auditor is erroneous as to Claim No. 90, 
Dr. Leidy, for medical attendance, $435, in that the claimant did 
not appear and submit to the jurisdiction of the Court, either in 
person or by counsel, and has not submitted the adjudication of his 
claim to the Court, and has not asserted any claim against Stilson 
Hutchins, and in there is no competent or sufficient proof in the 
record of any need of the defendant Stilson Hutchins for the alleged 
services of the claimant Dr. Leidy, and that he did not have full, 
competent and proper medical advice, aid and assistance, and that 
on the contrary it appears that the claimant Leidy is a cousin of the 
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defendant Rose Keeling Hutchins, and that his attendance on 
Stilson Hutchins was for the use and benefit of the defendant Rose 
Keeling Hutchins in connection with any litigation which may arise 
in which there might come into issue the mental condition of the de¬ 
fendant Stilson Hutchins. 

19. That the report of the Auditor is erroneous for errors, as 
will appear in the record, in admitting testimony improperly 
49 over the objection of these exceptants, or some of them, and 
in excluding improperly testimony offered by the exceptants. 
Wherefore, and because of said exceptions and objections herein¬ 
before fully set forth, your exceptants except and object to said re¬ 
port of the Auditor and appeal therefrom to this Honorable Court. 

BRANDENBURG & BRANDENBURG, 
Attorneys for William J. Dante, Trustee. 

Guardian ad Litem of Stilson Hutchins, in Proper Person. 
EDWARD II. THOMAS, 

KAPPLER & ME RILL AT, 

Attorneys for Walter S. Hutchins. 
WM. G. JOHNSON, 

Attorney for Lee Hutchins. 
NATH’L WILSON, Guardian ad Litem. 


Suggestion of Death of Stilson Hutchins. 

Filed June 12, 1914. 

* * * * * * * 

And now come Zachariah T. Sowers, William Gerry Morgan, 
Smith Ely Jeliffe, Joseph P. Leidy, Joseph R. Fague, John C. Gitt- 
ings and Justin Morrill Chamberlain, copartners under the name 
and style of Cittings and Chamberlain, Madame L. Miniggio, and 
Maison Agnes, petitioners and parties in the above cause and suggest 
the death of Stilson Hutchins, defendant in the above cause, on the 
21 day of April 1912, and further that on 5" day of May 1913 Wil¬ 
liam J. Dante was appointed administrator ad litem of the estate of 
the said Stilson Hutchins, by the Supreme Court of the Dis- 
50 trict of Columbia, holding a Probate Court for said District, 
and further that said William J. Dante was on the 14 day of 
June 1912 appointed Collector of said estate of said Stilson Hutchin9 
by the Supreme Court of the District of Columbia holding a Probate 
Court for said District, and said parties ask that said William J. 
Dante, as Administrator ad litem and as Collector be made party de¬ 
fendant in the place and stead of said Stilson Hutchins, and that a 
subpoena issue from the Clerk’s Office of this Honorable Court, di¬ 
rected against said William J. Dante, Administrator ad litem and 
Collector, as provided bv law. 

CORRY M. STADDEN, 

MASON N. RICHARDSON, 

Attorneys. 
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Order Making William J. Dante Party Defendant. 

Filed June 12, 1914. 

* * * * * * * 

Upon consideration of the suggestion of death of Stilson Hutchins 
in the above entitled cause, it is by the Court, this 12th day of June 
1914, ordered that William J. Dante, as Administrator ad Litem and 
Collector, be made party defendant in the above cause in lieu and 
place of said Stilson Hutchins, and that a subpoena issue from the 
Clerk’s Office directed to said William J. Dante administrator ad 
litem and Collector, directing him to appear and defend, as pro¬ 
vided by law. 

By the Court: 

ASHLEY M. GOULD, Justice. 

51 Subpoena. 

Issued June 12, 1914. 

* * * * * * * 

The President of the United States to (6) William J. Dante, Ad¬ 
ministrator ad Litem and Collector, Defendant: 

You are hereby commanded to appear in this Court on or before 
the tenth day, exclusive of Sundays and legal holidays, after the 
day of the sendee of this subpoena upon you and answer the exigency 
of the Bill, under pain of attachment and such other process of 
contempt as the Court shall award; and if your appearance in this 
suit he not entered in the Clerk’s Office within said time the bill may 
be taken for confessed. 

Witness, The Honorable Thomas H. Anderson, Senior Justice of 
said Court, the 12th day of June, A. D. 1914. 

[seal.] JOHN R. YOUNG, Clerk ., 

By F. W. SMITH, 

Assistant Clerk. 


Marshal's Return. 


Served copv of within on No. 6 personally June 13, 1914. 

MAURICE SPLAIN, Marshal. 
C. R. S. 


Motion to Set Aside Order Making Collector Party Defendant, &c. 

Filed July 20, 1914. 

* * * • * * * * 

Comes now William J. Dante, Collector, by his attorneys, and 
appearing specially and for the purpose of this motion only, moves 
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the Court to set aside the order entered herein on the 12th 
52 day of June, 1914, making him a party defendant, and to 
quash the sendee of the writ of subpoena directed to him upon 
the following grounds: 

1. That as Collector he is not subject to suit. 

2. That owing to the death of the defendant, Stilson Hutchins, 
the jurisdiction of this Honorable Court is restricted to the conserva¬ 
tion of the trust estate and has not the power of distribution con¬ 
ferred by Statute upon the Probate Court. 

3. That the order making the Collector party defendant was at 
the instance of divers creditors of the estate of Stilson Hutchins 
seeking the payment of various claims which are payable out of the 
personalty and that the proper forum for the prosecution of said 
claims is in the Probate Court having jurisdiction of said estate. 

WILLIAM J. DANTE, 

By BRANDENBURG & BRANDENBURG, 

A ttomeys. 


BRANDENBURG & BRANDENBURG, 

Att’ys for Collector. 


Affidavit in Support of Motion. 

District of Columbia, ss : 

William J. Dante upon oath deposes and says that he is the plain¬ 
tiff in the suit referred to in the annexed motion; that the said Stil¬ 
son Hutchins, named as defendant therein, departed this life on 
the 21st day of April, 1912, leaving a la*t will and testament, which 
has been duly filed in the Probate Court of the District of Columbia; 
that a caveat having been filed to the admission of the said will to 
probate, this affiant was appointed Collector of the estate of the said 
Stilson Hutchins with the power to pay debts. 

Affiant further says that the order entered herein on the 12th 
day of June, 1914, substituting him as party defendant for 
53 the said Hutchins and the subpoena issued thereon directed to 
this affiant as administrator aff litem and Collector, was 
entered and issued at the instance and request of various persons 
claiming to be creditors of the estate of the said Stilson Hutchins; 
that this affiant is advised that this Honorable Court has no power to 
make him a defendant in this cause for the following reasons: first, 
that under the Statutes made and provided, as Collector, he is not 
susceptible to suit; secondly, that under the decision of this Honor¬ 
able Court in this cause, which has been affirmed by the Court of 
Appeals, it has been determined that the jurisdiction of this Court 
over this cause is limited to the conservation of the trust estate and 
that it has no power of distribution such as is conferred by Statute 
on the Probate Court. 

WILLIAM J. DANTE. 


William J. Dante upon oath deposes and says that he has read 
the foregoing affidavit by him subscribed and knows the contents 
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thereof; that the matters and things therein stated of his own knowl¬ 
edge are true and those stated upon information and belief he be¬ 
lieves to be true. 

WILLIAM J. DANTE. 


Subscribed and sworn to before me this 18th day of July, A. D., 
1914. 


HELEN H. RUEBSAM, [seal.] 
Notary Public, D. C. 


54 Motion to Dismiss Exceptions to Auditor’s Report. 

Filed October 14, 1914. 

******* 

Now come the petitioners, Doctors Z. T. Sowers, William Gerry 
Morgan, Smith Ely Jelliffe, Joseph P. Leidy, Messrs. Joseph R. 
Fague, Gittings & Chamberlin, and Madame L. Miniggio and Maison 
Agnes, and move this honorable court to dismiss the exceptions 
filed in this cause on the 11th day of April, 1912, to the Auditor’s 
report filed in this cause on the 26th day of March, 1912, for want of 
prosecution, and for ground thereof state that the exceptions were 
never calendared and that no effort has ever been made by the 
trustee to have the same heard, although more than two years have 
passed since the filing of said report. 

CORRY M. STADDEN, 

Attorney for Petitioners. 


Petition of Creditors. 

Filed October 14, 1914. 

******* 

Come now the petitioners, Zachariah T. Sowers, William Gerry 
Morgan, Smith Ely Jelliffe, Joseph P. Leidy, Joseph R. Fague, 
John C. Gittings and Justin Morrill Chamberlin, copartners under 
the name and style of Gittings and Chamberlin; Madame L. Minig¬ 
gio and Maison Agnes, and respectfully represent: 

1. That on, to wit, June 12th, 1914, they filed in this Court a 
suggestion of the death of Stilson Hutchins and asked that William 
J. Dante, whom the Probate Court had appointed Collector and Ad¬ 
ministrator pendente lite, with authority to pay bills, be made party 
defendant in the place and stead of Stilson Hutchins, and 
55 that a subpoena issue against the said William J. Dante, as 
Collector and Administrator pendente lite. That thereupon, 
to wit, June 12th, 1914, this Court passed an order making the said 
William J. Dante, as Collector and Administrator pendente lite, 
party defendant in this cause in lieu and place of said Stilson Hutch¬ 
ins, and directing him to appear and defend, as provided by law. 

5—2986a 
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And that thereupon, to wit, June 12th, pursuant to said order, a 
subpoena issued from the Clerk’s Office, directing the said William 
J. Dante, as Collector and Administrator pendente lite to appear and 
defend, and upon said subpoena the Marshal made return the fol¬ 
lowing day, to wit, June 13, 1914, that it had been served person¬ 
ally. That the said William J. Dante disregarding and ignoring the 
rules of this Court, entered no appearance as commanded by the 
subpoena within the time prescribed by said rules, and thereby 
stood in default. And that thereafter, on, to wit, July 20, 1914, or 
thirty days after the subpoena had been served upon him personally, 
the said William J. Dante filed a motion in this cause, appearing spe¬ 
cially for such purpose, and asked the Court to set aside the said 
order of June 12th, 1914, making him a party defendant, and to 
quash the sendee of the said writ of subpoena, which motion has 
not been called to the attention of the Court. 

2. Your petitioners further represent that during the lifetime of 
the late Stilson Hutchins, to wit, October 31, 1911, Nathaniel Wil¬ 
son, Esquire, by the Court was appointed as his guardian ad litem 
in this cause; that thereafter, to wit, on the 8th day of November, 
1911, the plaintiff, William J. Dante, trustee, filed a petition in this 
cause calling the Court’s attention to the fact that there were a large 
number of creditors of the defendant, Stilson Hutchins, ,who were 
pressing for payment of their claims and threatening suit, and that 

he, the said trustee, did not have sufficient knowledge of 
56 such claims to justify him in settling the same and he there¬ 
fore requested the Court for instructions as to what course 
he should pursue in relation to said claims. Among the claims re¬ 
ferred to were those of your petitioners and others. 

3. That on the 13th day of November, 1911, this Court took juris¬ 
diction over the trust estate of the said Stilson Hutchins, and in and 
by said decree directed the defendant, Rose Keeling Hutchins, the 
wife of said Stilson Hutchins, to submit all unpaid bills in relation 
to the household of said Stilson Hutchins, contracted prior to Oc¬ 
tober 2, 1911, which she claimed to be chargeable against and pay¬ 
able out of the estate of Stilson Hutchins, to his guardian ad litem, 
Nathaniel Wilson, Esquire, and further directed that such bills so 
presented should be referred to the said complainant for advice and 
recommendation; and he further authorized the trustee to pay such 
bills to w T hich there was no objection and to report such bills as were 
objected to, to the Court for its further action. 

4. That thereafter, on to wit, November 29th, 1911, there was 
filed in this cause by the guardian ad litem his report on the said 
bills and his recommendations in relation thereto, and on December 
12th, 1911 the Honorable Harry M. Clabaugh, late Chief Justice of 
this Court, passed the following order: 

“Upon reading and considering the preliminary report of the 
guardian ad litem filed herein on the 29th day of November, 1911, 
it is this 12th day of December, 1911, ordered that all the bills and 
claims referred to and enumerated in the schedule accompanying 
said report and identified as Guardian report Exhibit No. 1 and 
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all other claims and bills against the defendant, Stilson 

57 Hutchins, and his wife, presented up to the time of filing said 
report, be and they hereby are referred to the Auditor of this 

Court with directions to give notice to the parties to this suit and to 
the creditors of the said Stilson Hutchins, or his wife, that he will 
on the 20th day of December, 1911, receive proof as to said claims 
and bills and all objections presented thereto, and will proceed to 
consider and pass upon same in order to report his findings and 
conclusions thereon to the Court and that the Auditor shall proceed 
to examine and make and conclude and report his findings and con¬ 
clusions in respect of said bills and claims and objections thereto on 
or before the 10th day of January, 1912, with leave to make from 
time to time special reports in respect of such bills and claims as he 
may be able to conclude the examination of without waiting to com¬ 
plete his report on all of said bills and claims. 

“HARRY M. CLABAUGH.” 

and in consequence of this order the Auditor of this Court sent out 
notices to each and every one of the creditors mentioned in the re¬ 
port of the guardian ad litem, Nathaniel Wilson, hereinbefore re¬ 
ferred to, and also gave due notice by publication to all creditors 
and in consequence of said notices received by them, your petition¬ 
ers appeared before the Auditor and gave due and competent proof of 
each of their respective claims in accordance with the law and sub¬ 
mitted themselves to the jurisdiction of said Court, to hear and de¬ 
termine their respective claims. That thereafter, to wit, on January 
12. 1912, and on March 2b, 1912, the Auditor filed his reports in 
this cause along with a transcript of all of the testimony that was 
given before him, in and whereby he found there was due 

58 your petitioners, other than Doctors Z. T. Sowers and Wil¬ 
liam Gerry Morgan, the following amounts respectively: Dr. 

Jelliffe, the sum of One Thousand Dollars; Dr. Joseph P. Leidv, the 
sum of Four Hundred and Thirty-five Dollars; Joseph R Fague, the 
sum of Five Dollars; Gittings and Chamberlin, the sum of One 
Thousand Two Hundred and Fifty-three Dollars; Madame L. Minig- 
gio, the sum of Seven Thousand, Eight Hundred and Ninety-eight 
and 50/100 francs, ($1,563.70) ; and Madame Agnes,Four Thousand 
and Ninety-two francs, ($—), to which sums they are now entitled 
with interest. The claims of Dr. Z. T. Sowers and William Gerry 
Morgan the Auditor has as yet failed to report, although the evidence 
has been closed and arguments and briefs fully presented. 

5. That the Court, Chief Justice Clabaugh, on, to wit, the 12th 
day of January, 1912, ordered the said W. J. Dante, as trustee, to 
pay forthwith all claims approved by the Auditor, except those in 
Schedule “E”, and they have become res adjudicata; and thereafter 
on the 26th day of March, 1912, the Auditor filed an additional re¬ 
port finding that all of the claims in Schedule “E”, including those 
of petitioners, except Dr. Morgan and Dr. Sowers, were proper claims 
against the estate of Stilson Hutchins and recommended that they 
be paid.- 

6. Your petitioners are advised by their counsel that they have a 
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right to have the benefit that has accrued to them by reason of the 
proceedings in this cause and to have the personal representative of 
the deceased made a party to the cause in the place and stead of the 
deceased, in the manner provided for by Sections 244, 245 and 246 
of the Code of Laws of the District of Columbia, and that there is 
no prohibition of this cause by any decision or order of the Court 
of Appeals, and that when the Court of Appeals decided 

59 Hutchins v. Dante (41 Law Rep. 226) it had before it no 
question as to the rights of any creditors of Stilson Hutchins. 

7. That certain frivolous exceptions to the ratification of the 
Auditor’s report were filed, raising questions of law which the ex¬ 
ceptors failed to call to the attention of this Court before the said 
Stilson Hutchins died, and before what is purported to be his last 
will and testament was filed and became the subject of administrative 
proceedings before the Probate Court, because of which exceptions 
the numerous bills and claims, including those of your petitioners, 
found by the Auditor to be due and payable, have not been paid. 

8. That your petitioners have done all that they can do by estab¬ 
lishing their claims in this cause, and after receiving notice from 
the collector to creditors to file their claims, by presenting to said 
collector proper authenticated proof of their claims, but the collec¬ 
tor refuses to pay said claims, though he does not dispute them, ex¬ 
cept those of Doctors Sowers and Morgan. 

9. That on June 5th, 1914, the Probate Court, Mr. Justice Staf¬ 
ford, dismissed the petition of your petitioner L. Miniggio, against 
the Estate of Stilson Hutchins praying for an order instructing Wil¬ 
liam J. Dante, as collector and administrator pendente lite to pay 
the amount of her claim, holding that the said Dante was suable 
just as any administrator would be under the circumstances and sug¬ 
gested that your petitioner, Miniggio, proceed in that way. 

10. That your petitioners are advised there is small prospect of 
an early conclusion of the litigation to set aside the alleged wills 

of Stilson Hutchins, and that by the previous action of the 

60 children of the deceased it is apparent they will, if appointed 
administrators or executors, plead the statute of limitations, 

which already is running, against these claims; that the answer filed 
by the said William J. Dante in this cause July 20th, 1914, or thirty 
days after personal sendee of the writ of subpoena upon him, is 
not made in good faith but to hinder and delay the settlement of 
these claims, which, with the exception of those of Doctors Mor¬ 
gan and Sowers, have been reported to this Court as just and proper 
claims that ought to be paid. 

Wherefore your petitioners pray: 

1. That the special appearance and answer of William J. Dante be 
stricken from the files. 

2. That the report of the Auditor of March 26, 1912, be ratified 
and confirmed and that the trustee and collector, William J. Dante, 
be directed to pay forthwith the claims of petitioners, with the ex¬ 
ception of Dr. Z. T. Sowers and Dr. William Gerry Morgan. 

3. That a further order be passed instructing the Auditor to report 
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< his findings in the claims of Dr. William Gerry Morgan, and Doc¬ 
tor Z. T. Sowers. 

4. And for such other and further relief as to the Court may seem 
meet and proper. 

CORRY M. STADDEN, 
Attorney for Petitioners. 

Answer of William J. Dante to Petition. 

Filed October 24, 1914. 

******* 

Answering the said petition or so much thereof as would be ma¬ 
terial, the said William J. Dante says: 

1. He admits that a suggestion of the death of the said Stilson 
Hutchins was filed in this cause- on the 12th day of June, 

61 1914, and that a subpoena was duly issued against him as 
Collector and Administrator pendente lite of the Estate of 

the said Stilson Hutchins, and that thereafter, this respondent ap¬ 
pearing specially and for the purpose of the motion only, moved 
the Court to set aside the order entered in this cause on the 12th 
day of June, 1914, making him a party defendant and to quash 
the service of the writ of subpoena; he admits that the motion has 
not been called to the attention of the Court for the reason that the 
same was filed during the summer recess of the Court. 

2. This respondent admits that he filed his petition in this Court 
praying its instructions relating to various claims outstanding as 
against the said estate. 

3. 4. He admits that by order duly entered this Court took juris¬ 
diction of the said trust on the 13th day of November, 1911, and 
that the order therein referred to was duly entered relating to the 
payment of certain bills. 

5, 6. This respondent admits that he paid various claims pursuant 
to the order of this Court but denies that any rights have accrued 
to petitioners by reason of any report made by the Auditor which 
has not been approved. 

7. This respondent denies that the exceptions filed to the ratifica¬ 
tion of the Auditor’s report were frivolous but says that if petition¬ 
ers deemed the said exceptions without merit, it was within their 
power to call them to the attention of this Court during the life¬ 
time of the said Stilson Hutchins. 

8. This respondent admits that he has refused to pay the several 
claims represented by the petitioners and for reasons therefor says 

that the same are contested. 

62 9. This respondent admits that the petitioner L. Miniggio 
filed her petition in the Probate Court praying for an order 

instructing this respondent as Collector and Administrator pendente 
lite to pay her said claim but after full hearing the Justice holding 
the said Probate Court on the 9th day of June, 1914, ordered and 
decreed that the said petition be dismissed, and the said decision is 
now pending on appeal in the Court of Appeals. 
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10. Answering this paragraph of the petition, this respondent 
says that he has no knowledge of the time when the litigation 
affecting the several wills of the said Stilson Hutchins will be dis¬ 
posed of nor is he advised as to whether any executors or admin¬ 
istrators who may be appointed in the said Administration cause 
will plead the Statute of Limitations; he denies that the motion to 
quash the service herein was not made in good faith or was intended 
to hinder and delay the settlement of these claims. 

Further answering said petition, this respondent states that the 
Court of Appeals for this District in the case of Hutchins against 
Dante, 40 Appeals, 262, 273, stated with reference to this suit, that 
“the jurisdiction of the Equity Court is limited to the conservation 
of the Trust Estate. It has not the power of distribution conferred 
by Statute on the Probate Court.” 

This respondent further says that under the decision of the 
Court of Appeals this Court has no jurisdiction to authorize or 
direct the payment of any claims out of the said Estate but that 
the recourse for relief in this respect must be in the Probate Court. 

Having fully answered, this respondent asks that the said petition 
be dismissed. 

WILLIAM J. DANTE, Trustee. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Trustee. 

63 District of Columbia, ss : 

William J. Dante upon oath deposes and says that he is Trustee 
in the above entitled cause and has read the foregoing petition by 
him subscribed: that he knows the contents thereof; that the mat¬ 
ters and things therein stated of his own personal knowledge are 
true and those stated on information and belief he believes to be 
true. 

WILLIAM J. DANTE. 

Subscribed and sworn to before me this 17th day of October, 
A. D. 1914. 

[seal.] LLOYD A. DOUGLASS, 

Notary Public, D. C. 

Opinion. 

Filed June 30, 1915. 

******* 

Exceptions have been filed to the report of the Auditor in favor 
of the claims of certain creditors of Stilson Hutchins. A motion 
has been made to dismiss the exceptions for want of prosecution. 

A review of all the proceedings in this suit would serve no use¬ 
ful purpose nor is it necessary to set forth in full or in part the 
deed of trust from Hutchins to Dante. It will be sufficient to state 
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briefly the reasons for overruling the exceptions and confirming the 
report of the Auditor. 

The late Chief Justice must have considered that this convey¬ 
ance was in fraud of creditors or for the benefit of creditors when 
he appointed a guardian ad litem for Stilson Hutchins and when 
by his decree of November 13, 1911, the Court took jurisdiction 
and ordered that bills submitted to the guardian should be 

64 referred to the complainant and if no objection thereto 
should be made by any of the parties, complainant as trustee 

should pay them out of the estate of Stilson Hutchins and that bills 
not so paid should be submitted to the Court for its further action, 
and also when he referred the disputed claims to the Auditor. 
There was no reference in the deed of trust to claims of creditors 
and it must therefore have been assumed that creditors had a right 
to come into the cause and have their just claims paid. They did 
not have to be judgment creditors with executions returned un¬ 
satisfied as Hutchins had transferred all his property. Case vs. 
Beauregard, 101 U. S. 688. 

It is now contended that by the death of Stilson Hutchins the 
plaintiff as trustee has no powers or duties to perform so far as the 
creditors are concerned, and the decision of the Court of Appeals 
in Hutchins vs. Dante, 40 App. D. C. 262 is referred to as support¬ 
ing that contention. The Court there says at page 271:— 

“Undoubtedly the active duties of the trustee terminated with the 
death of Stilson Hutchins but the estate remains in his hands until 
the probate of a will and the issuance of letters to the executors 
named therein, to whom the estate was required to be delivered.” 

and at page 273 :— 

“The jurisdiction of the equity court is limited to the conserva¬ 
tion of the trust estate. It has not the power of distribution con¬ 
ferred by statute on the probate court.” 

This decision was on the application of the widow of Stilson 
Hutchins for payment to her of part of the net income of the estate, 
she claiming that under his so-called wills she was entitled to an 
interest in the estate and also that she would be so entitled if Stilson 
Hutchins died intestate; consequently the decision does not pass 
upon the rights of creditors, and the Court of Appeals said so, 
(Hutchins vs. Dante, 40 App. D. C. 262-266). Nor does any 
other of the several decisions in regard to the Hutchins 

65 estate preclude the payment of the claims of the creditors 
so far as their rights may be worked out through the plain¬ 
tiff as trustee. 

When a court of equity takes control of a trust estate, the death of 
a party to the cause does not divest it of control of the trustee. There 
is no executor or administrator of the estate of Hutchins. The col¬ 
lector of the estate, who is also the trustee, has been made a party. 
As collector he-cannot be compelled to pay the creditors, (Berry & 
Whitmore Co. vs. Dante, Collector, 48 Wash. L. Rep. 119) so if the 
creditors whose claims are now under consideration cannot collect 
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from the trustee in this suit they must wait until it shall be estab¬ 
lished whether Hutchins died intestate or not. When that is deter¬ 
mined it may be that their claims will have been barred by the Statute 
of Limitations. (See Berry & Whitmore Co. vs. Dante, Collector, 48 
Wash. L. Kep. 88). If the creditors are properly to be considered 
as having the status of judgment creditors they have liens not divested 
by the death of Hutchins. If the creditors were beneficiaries of the 
trust during Hutchins’ life his death has not changed their status. 
The plaintiff as trustee has turned over to himself as collector the per¬ 
sonal property, but if the views above expressed are sound he still 
holds it subject to the liens of the creditors or as trustee and so far 
as the claims of creditors are concerned they are entitled to reach it, 
not getting it from him as collector but as trustee, or because it is 
subject to their liens. The real estate is still in Dante’s possession 
‘‘under the supervision of the equity court.” (Hutchins vs. Dante, 
40 App. I). C. 262 at 271.) If the creditors then cannot enforce 
their claims it must be for the reason that there is no executor 
66 or administrator to be substituted as defendant in the place 
of Stilson Hutchins. The only persons not before the Court 
and whose interests an executor would protect are creditors, if any, 
and legatees who are to receive small bequests, or creditors only 
whom an administrator would protect if there is intestacy. The 
estate is ample to meet the claims of these legatees and of such 
creditors and the legatees and devisees who are parties take only after 
such claims are paid. In Kennedy vs. Creswell, 101 U. S. 641 at 
645 the Court says: 

“The usual decree on a creditor’s hill is for an account; but, as said 
by Vice-Chancellor Wigram in a similar case, ‘The reason for and 
the principle of the usual form of decree have no application where 
assets are admitted, for the executor thereby makes himself liable to 
the payment of the debt. In such a case, the other creditors cannot 
be prejudiced by a decree for the payment of the plaintiff’s debt; and 
the object of the special form of the decree in a creditor’s suit fails 
* * * I am satisfied that in this case there ought to be a decree 

for immediate payment.’ (Woodgate vs. Field, 2 Hare, 211; Story, 
Eq. Jur., Sect. 548a.) Had it been contended or shown in this case 
that the estate of the testator was insolvent, so as to require a pro rata 
payment among all the creditors, there might have been room for 
the objection that the ordinary decree was not made. But no such 
point is made in the case, and we think that the decree was properly 
rendered for the debt of the complainants alone.” 

If there shall be no will of Hutchins or no devise, Dante will be 
trustee of the real estate for the heirs, all of whom are parties; like¬ 
wise, if there is a will, then for the devisees if any. As to the per¬ 
sonalty he will turn it over to the executor or administrator, either 
as trustee or as collector. It was adjudicated before Hutchins died, 
as pointed out above, that Dante w as trustee for creditors whose claims 
are proved. Those w ho acquired interests at Hutchins’ death cannot 
question this ; w r hy then should they be necessary parties because of 
his death? It does not seem to be required by Sec. 246 of the Code, 
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but rather that section seems to make their presence as parties 
67 unnecessary. The decree referring the matter to the Auditor 
was substantially if not actually one for an account, (See 
Kennedy vs. Creswell, 101 U. S. 641 at 645) and Section 246 pro¬ 
vides that after a decree for an account it is within the discretion of 
the court to “order the cause to be proceeded in as if no death had 
occurred” or to join new parties “as may seem best calculated to ad¬ 
vance the purpose of justice.” It is not always necessary that persons 
interested in a fund should be made parties .as the person holding it 
represents them. Dandrige vs. Washington, 2 Peters, 370, at 377. 
The Court of Appeals says in Weightman vs. Critic Co., 4 App. 
D. C. 136 at 154: 

“There is no arbitrary or invariable rule with respect to parties 
to a bill that is applicable to all cases It ‘depends in great measure 
upon the object, as well as the subject, of the bill, the relief sought, 
the privity between the parties, and the manner in which their several 
interests may have arisen.’ Crook vs. Brown, 11 Md. 158, 171. The 
rule ‘being introduced for the purposes of justice, is susceptible of 
considerable modification for the promotion of these purposes.’ Mal¬ 
low vs. Hinde, 12 Wheat. 197.” 

Dante’s duty is to compel proof of claims and there is every reason 
to feel certain that he will not fail to perform that duty lest he should 
be held personally accountable. No one will suffer therefor if the 
cause proceeds so far as the moving creditors are concerned without 
new parties. 

There should be a decree overruling the exceptions to the Auditor’s 
report as to claims of creditors who have appeared herein in person 
or by attorney, and except as to the claims of Z. T. Sowers and Wil¬ 
liam Gerry Morgan, and as to the claims of said Sowers and Morgan 
the matter is again referred to the Auditor for final report. 

Settle the decree on notice. 

By the Court: 

WALTER I. McCOY, Justice. 


68 Order Dismissing Motion of William J. Dante to Quash, &c. 

Filed July 3, 1915. 

******* 

Upon consideration of the motion of William J. Dante as admin¬ 
istrator ad litem and collector filed in this cause July 20, 1914, to 
set aside the order making said Dante as administrator and collector 
a party defendant, and of the motion of Z. T. Sowers, et als. filed 
October 14th, 1914, to dismiss the exceptions to the Auditor’s report 
filed herein on the 11th day of April, 1912, and the petition of Z. T. 
Sowers, et als. filed October 14th, 1914, praying the confirmation 
of the Auditor’s report filed herein on April 11, 1912, and for in¬ 
structions to the Auditor to report his findings in the claims of Wil¬ 
liam Gerry Morgan and Z. T. Sowers, and the answers thereto; and 
after having heard and considered the argument of counsel for the 
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respective parties hereto, it is by the Court this 3rd day of July, 
A. D. 1915, ordered and adjudged that the said motion to set aside 
the order making said Dante, as administrator ad litem and collector 
a party hereto is denied and the said motion to dismiss said exceptions 
to the Auditor’s report is over-ruled. 

And it is further ordered and adjudged that the claims of Z. T. 
Sowers and William Gerry Morgan be and they hereby are referred 
to Louis A. Dent, Esq., as Special Auditor for the purpose of making 
report thereon as to his findings in consideration of the proof and 
argument taken and made before him while Auditor. 

And it is further ordered and adjudged that Louis A. Dent, Esq., 
as Special Auditor, be and he hereby is authorized to take testimony 
as to any other claims of creditors against the said Stilson Hutchins, 
heretofore asserted or presented, of the character and for the 
69 purposes set out in the original order of reference in this cause, 
that may be presented, without prejudice to the rights of 
claimants who have submitted their claims to be disposed of on 
proper motion. 

WALTER 1. McCOY, Justice. 


Opinion. 

Filed December 13, 1915. 

******* 

Further hearing has been hud on the exceptions to the report of 
the Auditor in favor of the claims of certain creditors of Stilson 
Hutchins. 

The views expressed in the memorandum filed herein on June 20, 
1915, are reiterated for the purposes of the present decision. 

It is contended that the statute of limitations has run against the 
so-called Paris claims but as to all of them, with the exceptions of 
the Callot Soeurs claim, the contention cannot be sustained for the 
reason that accounts were rendered showing balances due and pay¬ 
ments were made on those balances within the time prescribed by the 
statute of limitations; moreover, as to some of the items the indebted¬ 
ness was incurred within the statutory period. See: 

Gordon vs. Fraser, 13 App. D. C., 382. 

MacPherson vs. Harding, 40 App. D. C., 405. 

Robbins vs. Downey, 18 N. Y. Sup., 100. 

Hatch vs. von Taube, 64 N. Y. Sup., 393. 

Schutz vs. Moreth, 146 N. Y., 137. 

The Callot Soeurs claim is not saved from the running of the 
statute within the above case and as to it the exceptions must be 
sustained; otherwise, the exceptions are overruled. 

Settle decree on notice. 

By the Court: 


WALTER I. McCOY, Justice. 
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Decree. 

Filed December 16, 1915. 


On the motion of L. Miniggio, Maison Agnes, J. Doucet, Paul 
Peigney, Louise Reichling, Ferdinand Kalbleisch, P. Guichard, 
Joseph R. Fague, Gittings and Chamberlin and Smith Ely Jelliffe, 
by their attorneys Corry M. Stadden and John C. Gittings, and 
Tesnier and Germond, by their attorney H. Winship Wheatley, 
this cause came on for hearing upon the report of the Auditor filed 
April 11th, 1912, and after full consideration of said report and ex¬ 
ceptions and having heard and considered the arguments of counsel 
for the respective parties hereto, it is by the Court this lbth day of 
December, A. D. 1915, adjudged, ordered and decreed that except as 
to the claim of Callot Soeurs the exceptions are overruled, and that 
the said report of the Auditor be, and it hereby is finally ratified and 

And it is further adjudged, ordered and decreed that the plaintiff, 
William J. Dante, Trustee, be, and he hereby is, authorized and 
directed to pay the following creditors of Stilson Hutchins the re¬ 
spective sums found by the auditor to be due them, with interest 

from November 29th, 1911: 

L. Miniggio, 7,818.50 francs 
Maison Agnes, 4,092.00 francs 
J. Doucet, 600 francs 
Paul Peigney, 237 francs 
Louise Reichling, 1,544 francs 
Tesnier & Germond, 1,649 francs 
Ferdinand Kalfleisch, 1,340 francs 
P. Guichard, 376 francs 

Joseph R. Fague, $5.00 
71 Gittings and Chamberlin, $1,238.75 

Smith Ely Jelliffe, $1,000.00 
Joseph P. Leidy, $435.00 

and upon payment that he be allowed credit therefor in his ac- 
COUnts ' WALTER I. McCOY, Justice. 

From the foregoing decree the defendant Walter Stilson Hutchins 
and the plaintiff' William J. Dante in open court noted an appeal to 
the Court of Appeals and the same by the court was allowed and bond 
for costs fixed in the sum of one hundred dollars and to act as a 
supersedeas in the sum of One hundred dollars. 

WALTER I. McCOY, Justice. 
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Memoranda. 

December 18, 1915.—Bond of Trustee, Dante, on appeal, for $100, 
approved and filed. 

January 20, 1916.—Time to settle the statement of evidence ex¬ 
tended to March 1, 1916, and to file transcript of record to March 
15 1916. 

February 24, 1916.—Time to settle the statement of evidence ex¬ 
tended to April 1, 1916, and to file transcript of record to April 15, 
1916. 

Statement of evidence submitted. 


72 Assignment of Errors. 

Filed February 24, 1916. 

* * * * * * * 

1. The Court erred in holding and treating the deed in trust as 
a conveyance in fraud of creditors or for the benefit of creditors. 

2. In holding that the Equity Court had power in said suit to com¬ 
pel the payment of the contested claims by the Trustee. 

3. In holding and treating the payment of the said claims as 
within its jurisdiction. 

4. In holding in said cause that the property held by Dante as 
Collector is subject to the liens of the creditors and that they are in 
said Equity proceedings entitled to reach the funds in his hands as 
collector. 

5. In holding that the Equity Court has jurisdiction over the pay¬ 
ment of the personal obligations of the said Estate, since the death of 
Stilson Hutchins. 

6. In holding the Estate liable inasmuch as the said indebtedness 
was the personal obligation of Mrs. Rose Keeling Hutchins. 

7. In allowing said claims in the absence of competent proof as 
to their validity. 

8. In overruling the exceptions filed to the Auditor’s Report. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Trustee. 


'Appellant's Designation of Record. 

Filed February 24, 1916. 

******* 

The Clerk will please prepare the transcript of record and include 
therein the following: 

73 1. Bill and the Deed in Trust. 

2. Letter fixing allowance to Mrs. Hutchins. 

3. Decree taking jurisdiction. 
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4. Report of Auditor filed March 26, 1912. 

5. Exceptions to Auditor’s Report filed April 11, 1912. 

6. Opinions of the Court filed June 20, 1915, and December 13, 
1915. 

7. Decree of December 16, 1915. 

8. Assignment of Errors. 

9. Abstract of Evidence. 

10. Memo, of Bond and Extensions of time to plead. 

11. This designation. 

BRANDENBURG & BRANDENBURG, 

'Attorneys for William J. Dante, Trustee. 

Appellee's Designation of Record. 

Filed March 7, 1916. 

******* 

John R. Young, Esq., Clerk: 

In preparing the transcript of record for the Court of Appeals on 
the order of Messrs. Brandenburg & Brandenburg in the above case, 
please include the following pleadings, reports and orders: 

1. Auditor’s report of Aug. 25, 1911. 

2. Trustee’s exception to Auditor’s report Aug. 25, 1911—Sept. 
9, 1911. 

3. Petition of Plaintiff for Instructions—Nov. 8, 1911. 

4. Order referring accounts to Auditor—Dec. 12, 1911. 

5. Order authorizing Trustee to pay certain Bills—Dec. 12, 

1911. 

74 6. Auditor’s report—Jan. 12, 1912. 

7. Order Ratifying Auditor’s Report—Feb. 2, 1912. 

8. Suggestion of Stilson Hutchins’ death—June 12, 1914. 

9. Order making Dante Collector—party—June 12, 1914. 

10. Subpoena issued and returned, Served—June 13, 1914. 

11. Motion to set aside order—July 20, 1914. 

12. Motion of Z. T. Sowers et al. to dismiss Exceptions to Auditor’s 
Report of April 11, 1912—Oct. 14, 1914. 

13. Petition of Z. T. Sowers et al. to confirm Auditor’s Report— 
Oct. 14, 1914. 

14. Answer of Collector to Petition of Oct. 14, 1914—Oct. 24, 
1914. 

15. Decree of July 3, 1915. 

GITTINGS & CHAMBERLIN. 

Appellants Additional Designation of Record. 

Filed March 14, 1916. 

■ * * * * * * * 

John R. Young, Clerk, Esq., Court House, Washington, D. C. 

Sir: As an additional designation of record of the appeal in this 
cause, please insert the order increasing the allowance to Mrs. 
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Hutchins from One Thousand ($1,000) Dollars to Two Thousand 
($2,000) Dollars per month, appearing in No. 30,461. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Trustee. 

% 

75 . Memoranda. 

March 28, 1916.—Time to settle statement of evidence extended 
to May 1, 1916, and to file transcript of record to May 15, 1916. 

April 28, 1916.—Time for settling statement of evidence and also 
the time for filing transcript of record on appeal, severally extended 
to June 1, 1916. 

May 31, 1916.—Time for settling statement of evidence and filing 
transcript of record extended to and including June 20, 1916. 

June 19, 1916.—Time for settling the statement of evidence and 
for filing transcript of record extended to and including July 1, 1916. 
June 30, 1916.—Statement of Evidence approved and filed. 

76 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 75, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copies of 
which are made part of this transcript, in cause No. 30188 in 
Equity, wherein William J. Dante, Trustee, is Plaintiff and Stilson 
Hutchins, et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 1st day of July, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

77 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

No. 30188. Equity. 

William J. Dante, Trustee, 
vs. 

Stilson Hutchins et al. 

Statement of Evidence. 

The following is an abstract of the evidence offered before the 
Auditor in support of the claims here involved. 
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Joseph R. Fague testifies that his charge for notarial fees for the 
month of May, 1911, are for affidavits and the bill has not been 
paid; that services were rendered at the request of Mrs. Hutchins 
at her house and at the offices of Dr. Sowers and Dr. Morgan. On 
cross-examination he states that the first item on May 1st was for 
affidavits of Mrs. Hutchins, Miss Thompson, Miss Murphy, Dr. 
Sowers and Dr. Morgan, and were for acknowledgments to the 
affidavit in the lunacy case; that Mr. Hutchins did not ask him to 
make the affidavits and Mr. Hutchins never saw them. 

Mrs. Rose Keeling Hutchins thereupon testifies in substance 
as follows,—in behalf of the said claims upon the examination 
by her counsel,—that she has always had an account with Mme. 
Miniggioe for perhaps eighteen or twenty years; that she cannot 
remember when she commenced her account and it would be im¬ 
possible to give the date; that she purchased the articles mentioned 
in the bill and recognizes those bills as being what she sent to her; 
that she purchased the articles and when asked whether or 

78 not the amount that is claimed by Miniggioe to be due at 
the present time is actually due on account of her claim, she 

replied: “Perfectly correct”; that the balance due as shown by the 
bill of 7,818.50 francs is correct; counsel for Mrs. Hutchins there¬ 
upon filed the claim as Exhibit No. 14. Witness was then shown 
the bill of Maison Agnes and testifies that she had an account with 
her at least ten years previous to the bill; that she cannot give the 
days as to those bills but they have been running accounts a great 
many years; that the account is correct and is for gowns; that the 
amount is correct; that at the time she was living in Paris; that 
the bill was contracted prior to March, 1910, and when asked 
whether it was contracted with the knowledge of her husband she 
replied: “Well, I do not know as he looked at every item, but he 
knew I had a bill there”; counsel for Mrs. Hutchins thereupon 
filed the claim as Exhibit No. 15. She was then shown the bill of 
Doucet of Paris and stated that that account dates back perhaps 
four years but she has had an account with her off and on for years 
just as she did with all of these people; that the bill is correct; that 
at the time witness was living in Paris. Counsel files the claim as 
Exhibit No. 16. Witness was then shown the bill of Maison Massin 
which she states is paid. 

Witness was then shown the bill of Paul Peigney, which she 
states is for a jewelry account purchased for herself; she produces 
a receipt for the 200 francs; she states that this must have been 
included on the bill that Mr. Wilson had; that she has had an ac¬ 
count there off and on for seven or eight years; counsel then offers 
the two papers, one being the receipt and the other the bill, as 
Exhibit No. 20. Witness w T as then shown the bill of Louise Reich- 
ling which she states is for dressmaking; that she has been dealing 
with him for fifteen years, perhaps longer; that she has examined 
the account and that all of the items to which it relates were pur¬ 
chased by her for her own use; that the balance shown by 

79 the bill is quite correct and is for 1,544 francs. Her coun¬ 
sel then offers the claim as Exhibit No. 22. She was then 
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shown the bill of P. Tesnier, which she states is for furniture for her 
apartment in Paris which is the apartment she and her husband 
lived in when they were last in Paris; that the account for 1,649 
Francs is quite correct. Her counsel offers the statement in evi¬ 
dence as Exhibit No. 23. Witness’ attention was then called to the 
claim of Karlbfluish, the bill for which has disappeared; she states 
that she has no copy of the bill but has a letter from them showing 
the details and what was paid and what is due; the bill is for furs; 
that she thinks the bill was contracted in 1909 and asked whether 
that is not so; witness then asked when it is dated and when told 
by her counsel he does not have the bill she states then he can’t 
tell anything about it; that she has this letter which refreshes her 
recollection as to the fact that 1,340 francs is due; the letter shows 
the two payments made; the original bill was for 2,840 francs and 
one payment was 500 francs and another payment was 1,000 francs, 
leaving 1,340 francs as the balance; when asked whether she is 
sure the amount is still due she replied: “I know that at least— 

I think there must have been some mistake about that other item 
by who ever translated it into dollars. Her counsel then files the 
letter as Exhibit No. 24. Witness states that she examined the bill 
of P. Guiehard and that it is quite correct, and is for shoes for 
herself; that she has had an account there for fifteen years and this 
amount is still due; that they were purchased prior to 1910. Her 
counsel files the claim as Exhibit No. 25. Witness states that she 
has certain property in her apartment in Paris; that the furniture 
is worth between $5,000 and $6,000; that the lease for the apart¬ 
ment expires in 1913. 

Cross-examination by the attorney for the Trustee waived. 

On cross-examination by Mr. Wilson, Guardian-ad-Litem, 
80 the witness states that she had previous dealings with these 
parties and she had been living in Paris for a long time 
previous; that from 1903 up to 1909 she was in the habit of going 
to Paris; that Mr. Hutchins was with her; that they had an apart¬ 
ment there for the last eight years; before that they lived in hotels; 
that she and her husband were there together; that she contracted 
every bill that was made for the apartment, for the servants, rail¬ 
road tickets, steamer passage, reserved all state-rooms and bought 
all her own clothes; that sometimes Mr. Hutchins paid for them; 
that sometimes he gave witness personal checks which she put to her 
account at Monroe’s and paid for them; sometimes he would pay, 
and sometimes he would give her money and sometimes checks to 
pay them with; that they maintained her apartment as husband 
and wife; that her husband was not there all the time, he would 
go back and forth, would be there one month, six months, four 
months, just as he happened to care about staying; that the -part- 
ment was the family apartment. When asked why the bills were 
not paid when incurred witness states there is nothing exceptional 
about that; that her husband has been insane for two years and 
she could not very well get money during that time; that she could 
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not pay for everything, she had to pay house expenses, travelling 
expenses, and something had to wait, and these creditors were very 
kind and she had been dealing with them for years and they waited. 
She paid something on account whenever she could. That she was 
last in Europe in 1909; that these bills were all incurred before she 
left Europe, some of them were presented to her before and some 
after she returned from Europe; that she could not pay for every¬ 
thing and something had to wait; that she gave them something on 
account whenever she could just before leaving Europe; that Mr. 

Hutchins knew of these purchases; that she don’t think she 
81 always told him or thought it was necessary to tell him of 
every gown or hat she ordered; that he paid the bill of 
Doucet of about $1,200 and another at Worth’s. 

Upon re-direct-examination by her counsel she testifies when asked 
as to the custom of her husband in regard to paying bills that he 
never paid a bill promptly in regard to anybody, not only in regard 
to her but in regard to anybody; the fact that these bills have not 
been paid is not the slightest difference from any other bills; that 
she was threatened with suit frequently in Paris; that he paid the 
accounts then; that she has been threatened with suits in Washing¬ 
ton by her dress-maker, and he paid the bill, one for $1,500 and 
another at Doucet’- for $1,500. 

In rep-y to inquiries by the Auditor, witness states that from 
year to year it was her custom to reside in Paris with Mr. Hutchins 
and they were known there as man and wife, and were so known to 
these creditors; that from time to time he had paid some of the 
creditors; that ho knew of her running accounts with these creditors 
and he never notified these creditors or any one of them that he 
would not pay the bills; that they were contracted in the usual and 
customary manner; that there was nothing extravagant about the 
prices; that the lease for the Paris apartment is for three, six, or 
nine years and she has gone into her fourth year. 

Mrs. Hutchins was thereupon recalled by counsel and testified 
that she knows Dr. Joseph I^idy who was a practising physician at 
Narragansett; that he attended her husband during the past sum¬ 
mer (1911) she should say ©very day with few exceptions, and some¬ 
times several times a day; she thinks he got back from Europe the 
last of June, or the 1st of July and he attended her husband through 
July, August and September; that she has no memorandum showing 
the number of visits but she was there every day and Dr. Leidy 
was there every day and it was the exception when he was not; she 
cannot say how often he was there more than once a day, he would 
often come and stay several hours; she was then asked whether 
82 a bill for $435 presented by Dr. Leidy was a reasonable charge 
to which she replied that it is most reasonable; she further 
testifies that she knows Dr. Smith Ely Jelliffe; that she first met 
him when he was called in to examine her husband mentally; that 
she saw him twice; that he was called in consultation by Dr. Sowers 
and Dr. Morgan with her consent; the occasion for his call was in 
discussion as to her husband’s mental condition; his attending 
physicians were not mental specialists and they called in the biggest 
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authority they knew of ; when asked whether there was any sugges¬ 
tion of any one else interested in her husband who desired to have 
him examined by a mental specialist she replied that there were 
several suggestions and that Dr. White of the Insane Hospital had 
been approached and asked to hold himself in readiness by Mr. 
Walter Hutchins, to examine Mr. Hutchins. 

Mrs. Hutchins further testified that she borrowed money from 
Gittings & Chamberlain twice; that two deposit slips bearing date 
June 1, 1911 and July 31, 1911, correspond with the dates in her 
bank book; that she borrowed the money for absolute living ex¬ 
penses for her husband’s household; that she disbursed the money 
for living expenses of her household to pay food bills, coal bills and 
whatever they happened to be but not for clothes; that she gave 
Gittings & Chamberlain notes which she identifies; that Gittings & 
Chamberlain advanced for expenses incident to witness’ trip from 
Narragansett to Washington and return, on June 26, 1911, $100; 
that in July, 1911, Gittings & Chamberlain advanced her $108.75 
for railroad fare from Narragansett and other expenses while in 
Washington while attending the hearing before the Auditor; that 
she has never repaid any of the money so borrowed. 

The check stubs of Mrs. Hutchins’ bank book were produced 
showing how she disbursed the money. Witness then testifies as 
to various expenditures subsequent to borrowing the money. 

83 The Auditor stated that “With respect to the Paris bills, 
I want to give the claimants an opportunity to come in. 
They have had notice, and T want to give them time to come in, as 
I indicated the other day, because there is some doubt in my own 
mind as to whether those amounts are absolutely correct; that is to 
say, whether we have the proper bill or not in every case.” 

John C. Gittings testified in substance as follows: on the 1st 
day of June, 1911, at the request of Mrs. Hutchins he placed to her 
credit the sum of $500 at the National Savings & Trust Company, 
for the purpose of paying household accounts, being informed by 
her at that time that she did not have sufficient funds to pay the 
expenses at Narragansett Pier; that he had previously gone over her 
household accounts and had advised himself as to the usual manner 
in which she had been living and the necessity for more than the 
amount of money she was receiving each month to pay the actual 
necessary household expenses; that he deposited $500 to her account 
on July 31, 1911; the same circumstances would apply to the second 
deposit as to the first, with the exception that the matter had then 
been referred to the Auditor for the purpose of determining the 
reasonable amount necessary for ordinary household expenses; that 
he had before him, before making his second loan, the actual evi¬ 
dence that was produced before the Auditor under that reference; no 
part of that $1,000 has ever been repaid; the next items axe certain 
expenses that were paid by witness personally and by his office at 
his direction in relation to Mrs. Hutchins and her maid’s personal 
expenses from Narragansett Pier to Washington and while in Wash- 
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ite^TofTl OK e T/i se f he - r retum t0 Narra gansett; that is the 
item ot •T'lOo ,o, at that time it was necessary for Mrs Hutchins to 

come to Washington to testify before the Auditor and she had be^ 

so advised by witness; that she did not have the ready cash and 

some of these small items were paid as he recalls from time 

o-l to time as she was here; no portion of this money has ever 

been returned and facts relating to the claim for the first trip 

v\ere identical to those relating to the second trip. 

cr ° siH3xannnati °n the witness testifies that the two items of 
$500 each were deposits made by him at bank at Mrs. Hutchins’ 

Stilson Hutehins^household 6 ° f ^ h ° USeh ° ld eX P enses of 

Audit °5 ^f re „ u P° n stated that he sent out a further notice 
the day prior to all of those claimants who have not come in to pre¬ 
sent their claims nor have filed them with proof attached for the 
purpose of meeting the objections heretofore made as to the presenta¬ 
tion ot the claims by the claimants themselves. 

At a subsequent hearing Mr. Gittings presented several bills of 
creditors including that of Dr. Jelliffe for $1,000. Whereupon the 
Auditor asked whether he presented the claim in behalf of the claim¬ 
ants or at their request to which Mr. Gittings replied at their re¬ 
quest “I am not authorized to represent them at all”. “I am au¬ 
thorized to present the claims and to that extent only; not as their 
counsel. I do not know whether they intend to be bound by it or 
not. As I previously stated, the claims are all presented to me as 
counsel for Mrs. Hutchins and I present these now the same as 
I have presented other papers and different things”. 

Dr. William A. White testified in behalf of Dr. Smith Ely Jelliffe 
under examination by Mr. Gittings, that he is a physician" making 
specialty of nervous and mental diseases and is connected with, and 
superintendent of, the Government Hospital for the Insane; that he 
knows Dr. Jelliffe, knows him to be a specialist in nervous and mental 
diseases, and knows him to be one of the leading men in that line 
on this side of the Water. 

. Q* ^ r * White, in May last, Dr. Jelliffe was called in in consulta¬ 
tion by the attending physicians upon Mr. Stilson Hutchins, namely 
Dr. Sowers and Dr. Morgan, which was consented to by Mrs! 
85 Stilson Hutchins. He came from New York at their re¬ 
quest and had a consultation with them on Friday, leaving 
New York the day previous, and was in consultation with them 
several hours. At their request, he remained over for another con¬ 
sultation the following Sunday, which consultation lasted several 
hours. Dr. Jelliffe has filed a claim here, or the claim has been 
presented, however, for services rendered in relation to those two 
consultations, of $1,000. Is or is not that a reasonable sum, in 
your judgment, for the services of a man of the standing and abilitv 
of Dr. Jelliffe? J 

A. I think it is, yes.” 
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Upon cross-examination he testified that, in calling in Dr. Jelliffe, 
they had called in the very best man that was available, and he 
presumed they expected to pay a pretty good sized fee, and that is 
the type of work Dr. Jelliffe does. He was then asked whether he 
knew of his own knowledge of charges made by Dr. Jelliffe in mak¬ 
ing examination in cases like this here, to w r hich he replied that he 
did not, except in perhaps one series of instances which are not 
altogether comparable to this, with reference to cases in the District 
Attorney’s Office, as to which he thinks Dr. Jelliffe’s allowance is 
$75 a day, but the understanding is that Dr. Jelliffe gets his work 
with more or less regularity, it is not a single instance, but Dr. Jelliffe 
is frequently and repeatedly called, and comes down for work quite 
frequently in that office; that he knows that Dr. Jelliffe was in Wash¬ 
ington and examined Mr. Hutchins upon the two occasions men¬ 
tioned; that he can’t give the date but he knows that he stopped 
with witness. 

86 The foregoing statement of evidence true, complete, and 

properly prepared, is, by the Court, this 30th day of June, 
1916, signed and sealed and made a part of the record. 

WALTER I. McOOY, Justice, [seal.] 

Agreed to: 

GEO. E. SULLIVAN. 

JOHN C. GITTINGS. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2986. William J. Dante, trustee, appellant, vs. L. Miniggio et al. 
Court of Appeals, District of Columbia. Filed Jul- 1, 1916. Henry 
W. Hodges, clerk. 
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1 Bill for Removal of Trustee and Accounting. 

Filed September 15, 1911. 

In the Supreme Court of the District of Columbia, Holding Special 

Term Equity Court. 

Equity. No. 30461. 

Y 

Stilson Hutchins, by hlis Next Friend, Rose Keeling Hutchins, 
and Rose Keeling Hutchins, Plaintiffs, 

vs. 

William J. Dante, Trustee, Defendant. 

To the Supreme Court of the District of Columbia, holding equity 
court: 

• 

Your complainants respectfully represent: 

1. That your complainant, Stilson Hutchins is a citizen of the 
United States and a resident of the District of Columbia and tem¬ 
porarily residing at Narragansett Pier, Rhode Island, and is men¬ 
tally and physically incompetent to transact any business whatso¬ 
ever, and therefore, brings this suit by his next friend, Rose Keel- 
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ing Hutchins, his wife. That your complainant, Rose Keeling 
Hutchins, is a citizen of the United States and a resident of the 
District of Columbia, and also temporarily residing at Narragan- 
sett Pier, Rhode Island. That the defendant, William J. Dante, 
is a citizen of the United States and a resident of the District of 
Columbia, and is sued as trustee under a certain deed in trust from 
the complainants, as will hereinafter more particularly appear. 

2. That on the 7th day of March, 1910, plaintiff, Stilson Hut¬ 

chins. executed a certain deed in trust, in which your com- 

2 plainant Rose Keeling Hutchins joined, to the defendant, 
William J. Dante, conveying all of his property both real 

and personal, with the exceptions therein enumerated, to said Dante, 
upon the following terms and conditions: 

******* 

3 as will more fully appear by reference to the said deed 
in trust which is hereto annexed and marked complainants’ 

Exhibit A and prayed to be read and considered as a part hereof. 

3. That for several years preceding the execution of the deed in 
trust, hereinbefore referred to, complainant, stilson Hutchins, had 
been in feeble health and his business affairs for that reason had 
been more or less managed by his son, Walter Hutchins, and the 
defendant Dante, under a certain power of attorney given to them 
by said complainant. That a great deal of the real estate and per¬ 
sonal property, such as stocks and bonds stood of record in the 
name of the defendant Dante, who had been in the employ of said 
complainant for more than ten years, and in whose honesty and in¬ 
tegrity said complainant had confidence. Although said complain¬ 
ant was in feeble physical health, he was mentally competent to 
transact his business until the month of September, 1909, when, 
while in Paris, France, he suffered a third stroke of paralysis, the 
effects of which left him mentally incompetent to attend to his busi¬ 
ness affairs, except at rare intervals. That on the return of com¬ 
plainants to the District of Columbia,in December, 1909, owing to 
general dissatisfaction on the part of the complainants of the man¬ 
agement of said property by the said Walter Hutchins under 

4 the power of attorney aforesaid, and the embarrassing posi¬ 
tion that, vour complainant. Rose Keeling Hutchins, was 

placed in, due to her husband’s then mental condition, and said 
complainant having confidence in the honesty and integrity of the 
said Dante, she signed the deed in trust aforesaid, as the only 
means that presented itself to relieve the then embarrassing situa¬ 
tion, without requiring any bond to he given by the said Dante, 
although the property conveyed by said deed in trust was between 
$3,000,000 and $4,000,000 in value, with a gross annual income 
between $275,000 and $300,000; and after the payment of the 
necessary expenses incident to the upkeep of said property there was 
left remaining a net annual income between $100,000 and $125,- 
000, which, under the terms of said deed in trust, was subject to 
the sole use and control of the said Stilson Hutchins. 

4. That subsequent to the 7th day of March, 1910, although the 
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mental condition of the complainant, Stilson Hutchins, would not 
properly permit of him discussing household or business affairs, yet 
the defendant, Dante, well knowing this, did from time to time, 
previous to January 1, 1011, confer with said complainant and render 
to him statements and reports purporting to show the true condition 
of certain pieces of property covered by the deed in trust; but no 
accurate report, account or statement of the entire estate was ever 
rendered by him to either of the complainants, although same has 
been frequently demanded by both of them; and how and for what 
purposes the income for the year 1010-1911 amounting to over 
$275,000 was expended, your complainants are ignorant. 

5 5. On December 29, 1910, your complainant, Stilson 

Hutchins wrote the following letter to the defendant : 


“Washington, D. C., Dec. 29. 1910. 


“My Dear Mr. Dante: 

I have authorized Mr. A. S. Worthington, as my attorney, to take 
charge for me, after the 31st day of December, 1910, of all matters 
relating to my property and my business affairs generally. 

Please, therefore, after that date, govern yourself accordingly as 


to all such matters. 

Yours verv trulv, 

t. * ' 


STILSON HUTCHINS.” 


Mr. W. J. Dante, Hutchins Bldg., 



To which he received the following reply: 


“January 2nd, 1911. 

“Stilson Hutchins, Esq., 1603 Massachusetts Ave., N. W. 


Dear Mr. Hutchins : 

I have received your note asking for statement of accounts, etc. 
I am too busy today, closing the accounts for the past year, to render 
any statements, but aside from that T do not feel it incumbent on 
me to comply with your wishes until you withdraw from Mr. Worth¬ 
ington the letter you gave him on the 29th of December. 

While I do not recognize the letter to be of any value, yet I do 
not want Mr. Worthington to have such a paper in his possession. 

I hope you are better and wish you a very happy New Year. 


Yours sincerely, 


W. J. DANTE.” 


Being informed of the above communications, your complainant 
Bose Keeling Hutchins, through her counsel, conferred with atr 
tomev for the defendant Dante, and was informed by said attorney 
that said defendant and his attorney, believed Mr. Hutchins to be 
mentally incompetent and had been such for a long time previous 
thereto. 

6. That on the 6th day of January, 1911, said complainant re¬ 
ceived from the defendant the following communication: 
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6 “Dear Mrs. Hutchins: 

My counsel, Mr. Brandenberg, has advised me that owing 
to the physical and mental condition of Mr. Stilson Hutchins, I 
should properly furnish to each of the persons interested in the 
estate of Mr. Stilson Hutchins, an itemized list of the securities 
held bv me as trustee for Mr. Hutchins. 1 have therefore prepared 
the same and am this day sending a copy thereof to vou as well as 
Mr. T .ee Hutchins and Mr. Walter S. Hutchins, for your personal in¬ 
formation. ” 

and there was subsequently submitted to said complainant a list of 
certain of the real estate that was encumbered, with the amount of 
incumbrances against each piece mentioned, by whom made and 
when due. (copy of which is attached hereto marked Complainants’ 
exhibit B) ; a list of the stocks and bonds in said trustee’s possession 
(copy of which is attached hereto marked Complainants’ Exhibit 
C) ; and subsequently, a list, or memorandum, showing the net and 
gross income from each particular piece of real estate mentioned 
in Exhibit B (which is attached hereto marked Complainants’ Ex¬ 
hibit D), all of which exhibits are prayed to be read and considered 
as parts hereof. 

7. That on the bth day of March, 1011, complainant Stilson Hut¬ 
chins, suffered a fourth stroke of paralysis and from said date has 
remained in the mental and physical condition, as described by the 
affidavit of Doctors Morgan, Rowers and Jelliffe, attached to the pe¬ 
tition in lunacy cause No. 4184 and certificate of the said physicians 
attached to the petition for receiver in said cause; (copies of same 
are attached hereto marked Complainants’ exhibits E and F and 
prayed to be read and considered as parts of this paragraph) and as 

described in the affidavits of Doctors Leidy, and Hitchcock, 

7 which are attached hereto marked Complainants’ Exhibits 

G and IT and prayed to be read and considered as parts 

hereof. By said exhibits it is shown that said complainant has been, 
since the bth day of March, 1911. and now is. absolutely helpless 
mentally and physically and hopelessly incapable of taking care of 
himself in the slightest degree and requires the constant attention of 
nurses and physicians. 

8. That in the latter part of April, 1911, your complainant Rose 
Keeling Hutchings was advised by her husband’s attending physi¬ 
cians that he should be removed to Narragansett Pier, Rhode Island, 
and she being without the necessary means to meet the expenses in¬ 
cident to the removal of their household thereto, and the renting of a 
proper cottage, conferred with counsel, who advised that by reason 
of the mental condition of her husband, no one was legally empow¬ 
ered to make provision for his household out of the income from his 
estate until a proper order was made by the court in some appropriate 
judicial proceeding. In consequence'thereof, said plaintiff had pre¬ 
pared and filed on May 2, 1911, her petition in the Supreme Court 
of the District of Columbia, known as lunacy cause 4184, copy of 
which is attached hereto marked complainants’ Exhibit J and prayed 
to be read and considered as a part hereof. 
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9. Owing to delays occasioned through the request of counsel of 
the sons of said Stilson Hutchins, said lunacy cause was not dis¬ 
posed ot prior to his removal to Narragansett Pier, bv his attending 

physicians on the 20th day of May, 1911, after having first 
8 conferred with the Chief Justice of this honorable court and 
notified him of their intention so to do. In consequence of 
such delay, and the emergency demanding that some proper allow¬ 
ance he made to meet the expenses of your complainants’ house¬ 
hold, vour complainant, Rose Keeling Hutchins filed a second peti¬ 
tion in said lunacy cause No. 41,84 asking the court to appoint a re- 
cen er in said cause for the purpose of taking charge of the net in¬ 
come from said estate and out of same to make a proper and suit- 
able provision for the maintenance of the household of these corn¬ 
er 1 *= Sai j P etltlon is attached hereto marked Com- 

hereof ^ Ex ’ lblt K and P ra >' ed t0 be rend and considered as a part 

10. Upon this petition being called to the attention of the court it 
was made to appear to the court that the defendant Dante had filed 

direct u"°"' n a ? e( l uit . v No. 30,188 praying the court to 

helm! !! !i hlm the execution of said trust, and the court 
„ of die opinion that any relief necessary for the support and 
maintenance of these complainants could be granted in the said 
eqm y cause, denied the application for a receiver in the luna“y 
Ctlll?e ’ all of which is evidenced by the order parsed in said lunacv 

r? th f. 19th of d "ne. WO. That in consequence of the 

rustcc s ac tion in filing the aforesaid bill of complaint and the 
, ut p de< ' ,s , 10 " m t*'e lunacy cause above referred to, your complain- 

8 heeling Hutchins, filed in equity cause No. 30 188 her 
petition asking the court to make a proper allowance for the main- 
tenanee of these complainants’ household, and therein advising 

e court thut since the making of the deed in trust she had 

9 'f, , " one - v P aid t0 her b.V the tmstee. and in addition 
thereto, had borrowed large sums of money, to meet the house¬ 
hold expenses and that there then remained due and unpaid bilk 
for the household expenses aggregating about $5,000. Copy of said 

petition is attached hereto marked Complainants’ Exhibit L and 
prayed to be considered as a part hereof. - i it L and 

11. To the aforegoing petition, defendant Dante filed an answer 

" '“TbU aTnons , otl ! e , Wings, he states under oath, as follows • 

This respondent further states that while he is entirely willing 
to pay all proper expenses not contemplated by the allowance vef 

the pre “ ent time; owin£r to 
, ot J ,,?t, /y an increase over and above the allow¬ 
ance heretofore made, in that owing to certain necessary ns well 

extra expenses for repairs to buildings and the like substantially all 
the income from the said estate, over and above suffiriento pay the 

demand, conatatl, ariaing, and lo increase Ihe alI™,„,"“„Sd 
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add another burden to the difficulties already attached to the proper 
and safe handling of the estate.” 

The defendant well knew at the time he made said allegation that 
that portion which related to the income for the next six months, 
namely, 

“in that owing to certain necessary, as well as extra expenses for re¬ 
pairs to buildings and the like, substantially all the income from the 
said estate, over and above sufficient to pay the allowances specifically 
directed by said Stilson Hutchins, will he required for at least the 
next six months.” 

was untrue. In consequence of the aforesaid untrue statement of 
defendant it became necessary for a reference to the Auditor of this 
court. That although it was defendant’s duty under said reference 
to present to the Auditor a proper statement or account, he 
10-12 utterlv failed to do so using first one dilatory tactic and then 
another, all of which occasioned a great waste of time and ex¬ 
pense to the trust estate. That said defendant’s allegation, above 
referred to. was untrue was clearly demonstrated when he appeared 
before the Auditor as a witness, as he there swore that the extraordi¬ 
nary expenses for repairs to buildings and the like, referred to in 
his said answer to said petition, were less than $17,000 and the al¬ 
lowances specifically directed bv the said Stilson Hutchins were only 
$8400, making a total of $25,400 for six months, and conceding that 
the net income from the estate was at least $100,000 per annum. 

12. Your complainants further state that although under the 
terms of the deed in trust hereinbefore referred to. all the corpus of 
the personal property as well as the real estate conveyed to said trus¬ 
tee is to he held by him, as trustee, until the death of the complain¬ 
ant, Stilson Hutchins, and then turned over to the executors, said 
Dante has violated his trust in that he has transferred without any 
consideration whatever, large blocks of stock belonging to said trust, 
to Lee Hutchins, namelv, 225 shares of the V. G. Fischer Art Co. 

t. f 

valued at over $25,000 and 145 shares of the Columbia Peanut Co. 

valued by said Dante at over $70,000. 

****** * 

10. Complainants are informed and therefore aver that the 
18 defendant has been making payments since the 1st day of 
January, 1011, out of the net income from the estate to per¬ 
sons to whom he had no written authority to pay any money what¬ 
soever. 

17. Complainants are informed and believe, and therefore aver 
that the defendant has made certain payments to Walter Hutchins 
without any written authority so to do and made certain payments 
of life insurance premiums on the life of said Walter Hutchins in 
which the trust estate has no interest without any written authority 
so to do. 

18. That due to complainant, Stilson Hutchins’, mental and phy¬ 
sical condition, there are now due to certain creditors for household 
expenses incurred since the making of the deed in trust and previous 
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to filing the amended petition by your complainant in lunacy cause 
No. 4184, $5349.86. Your complainant, Stilson Hutchins is liable 
therefor and has the means of meeting said obligations and to allow 
suits to be brought would only add costs and notoriety; and a num¬ 
ber of said creditors are now threatening suit. That since the re¬ 
moval of the complainants’ household to Narragansett Pier,_ their 
necessary household expenses have been approximately $2500 a 
month. That all of the money received by the complainant, Rose 
Keeling Hutchins from the defendant Dante since the making of the 
deed in trust has been applied to the payment of household expenses, 
and in addition thereto, she has been compelled to borrow and use 
for necessary household expenses the sum of $1500; and there is now 
due and owing to different creditors for household expenses 

14 incurred since the 20th of May, 1911, approximately $3000. 
That the actual necessary and usual household expenses of 

complainants approximate $2500 a month, all of which is well 
known to the defendant. 

18%. That in the reference before the Auditor there was produced 
by your complainant Rose Keeling Hutchins, all the bills, vouchers, 
bank books and checks that were in her possession that in any way 
related to or would throw any light upon the question of the amount 
of the usual ordinary and necessary expenses of the complainants’ 
household and after a full hearing,on the subject the Auditor filed 
his report in said cause on the 25th day of August, 1911, finding 
and recommending that: 

“I am of the opinion that the reasonable necessary expenses for the 
maintenance of this household should be fixed at the sum of $2500 
per month, and in view of the present condition of the defendant 
Stilson Hutchins, it may be found that that sum will fall short of . 
the actual demands if the present manner of life is continued.” 

After this report and recommendation were filed in the cause com¬ 
plainants aver, on information and belief, that defendant publicly 
declared that he was satisfied with the Auditor’s recommendation 
and would file no exceptions thereto. Yet, notwithstanding such 
declarations on the 9th day of September, 1911, he filed nineteen 
frivolous exceptions. Copy of Auditor’s report is filed herewith 
marked Complainants’ exhibit O and prayed to be read and consid¬ 
ered as a part hereof. 

19. Your complainants are further advised by counsel that this 
honorable court should make a proper allowance in this cause out 
of the income of the estate for the maintenance of said house- 

15 hold. 

20. Complainants are further advised that they are entitled 
to a decree directing the defendant to account to them under the 
orders of this court. 

21. That due to the foregoing facts your complainant, Rose Keel¬ 
ing Hutchins avers that she has lost confidence in the defendant and 
does not believe he is a proper party to be trustee, and complainants 
are advised that the foregoing facts constitute ground for the removal 
of the trustee and that said trust should be administered under the 
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order of this court by such trustee, or trustees, appointed by it, 
who should be required to give proper and sufficient bonds for the 
faithful performance of their duties. 

22. That pending the appointment of a proper trustee, or trus¬ 
tees, the said defendant should he enjoined from spending the net 
income from said estate by making payments to anyone except to 
those he,is directed by the deed in trust to make payments to, unless 
authorized by proper orders of this honorable court. 

Wherefore the premises — complainants pray: 

1. That the Tinted States writ of subpoena issue out of his hon¬ 
orable court directed to the defendant, Wm. J. Dante, on a day 
therein named, to appear and answer the exigencies of this bill. 
Answer under oath being hereby expressly waived. 

2. That the defendant be enjoined pendente lite from making 
payments out of the net income from said estate to any one except 

those he is directed by the deed in trust to make payments to, 

16 or as he may be authorized from time to time by proper 
orders of this honorable court. 

3. That the court pass a decree herein directing the defendant to 
account to the complainants in detail in relation to the subject matter 
of the deed in trust, set forth in the premises of this bill. 

4. That this honorable court assume administration of the trust 
set forth in the premises of this bill and remove defendant Dante, as 
trustee and appoint some proper person, or persons, as trustee, or 
trustees, in his place and stead to administer said trust under the 
proper direction of this honorable court. 

5. That this honorable court pass an order herein making a proper 
allowance or provision out of the income of the estate of the said 
Stilson Hutchins for the maintenance of these complainants and 
their household and to forthwith authorize, empower and direct the 
defendant trustee to pay such sums pendente lite. 

6. That this honorable court issue a rule upon said defendant to 
show cause on a day therein named why a proper allowance should 
not be made to the complainants for the purposes set forth in the 
premises of this bill pendente lite. 

7. That vour complainants may have such other and further relief 
as to the court may seem mete and proper. 

ROSE KEELING HUTCHINS, 

Complainant. 

GITTTINGS & CHAMBERLIN, 

Attorneys for Complainants. 

17 County of Washington, State of Rhode Island , ss: 

I, Rose Keeling Hutchins, in proper person and as the next friend 
of Stilson Hutchins, do solemnly swear that I have read the afore¬ 
going petition by me subscribed and know the contents thereof; that 
the facts therein stated of my own knowledge are true and those 
stated upon information and belief I believe to be true. 

ROSE KEELING HUTCHINS, 

As Next Friend of Stilson Hutchins. 

ROSE KEELING HUTCHINS, 
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Subscribed and sworn to before me this 9th day of September, 

1911. 


[seal.] 


W. HERBERT CASWELL, 

Notary Public. 


18 Exhibit E. 

Filed September 15, 1911. 

No. —. 

In re Lunacy of Stilson Hutchins, 

District of Columbia, ss : 

I, Z. T. Sowers, being first duly sworn depose and say that I have 
been the family physician of Mr. Stilson Hutchins for the past thirty 
years. About seven years ago last February Mr. Hutchins sustained 
his first stroke of Paralysis. From said date down to the present 
time he has had three additional strokes, the last occurring on or 
about the 6th day of March, 1911. That from his first stroke down 
to probably a year ago I attended him from time to time. From said 
period down to the present time he has been under the case of Dr. 
William Gerry Morgan. Immediately after Mr. Hutchins suffered 
the stroke on March 6, 1911 I was called in consultation in reference 
to his case and visited him every day in consultation with Dr. Mor¬ 
gan for a period of ten days. I did not see him again until on or 
about April 24, 1911 when I was called in consultation by Dr. Mor¬ 
gan. When I was first called in the case by Dr. Morgan in March 
I found Mr. Hutchins mentally unsound and irresponsible, in my 
judgment, and absolutely incapable of caring in the slightest degree 
for himself, or his affairs. I found that he had every attention that 
those who had his best interests in view could possibly provide. In 
my judgment it is extremely dangerous to permit him to see others 
than those who are necessary to actually take' charge of him. The 
slightest excitement, in my judgment, will bring on another 

19 attack, which would very likely be fatal, and I so advised Dr. 
Morgan and Mrs. Hutchins at the time. My views then ex¬ 
pressed have not in the slightest degree been changed by subsequent 
visits that I made in consultation with Dr. Morgan. 

On the 24th day of April, 1911, I advised Mrs. Hutchins that her 
husband should not remain in Washington so long as to be subjected 
to the heat and humidity of the approaching summer in Washington 
and that Narrangansett Pier, R. I. afforded the most suitable climate 
and surroundings for Mr. Hutchins, and that proper arrangements 
should be made there for the taking of a cottage. In my judgment 
he could safely be moved by being placed in an ambulance car 
when the time arrives for him to leave Washington. 

Z. T. SOWERS. 
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Subscribed and sworn to 1 efore me this 1st dav of May, 1911. 
[seal.] JOSPEH R. FAGUE, 

Notary Public, D. C. 

District of Columbia, ss : 

Being first duly sworn, T Wm. Gerrv Morgan, depose and say that 
I have been treating Mr. Stilson Hutchins profesvsionally off and on 
for the last three or four years. That from the history of his case 
I understand that he has suffered four strokes of paralysis, the last 
stroke being about nine weeks ago, namely, on the 6th day of March, 
1911. 

I have been in constant attendance upon Mr. Hutcbins since 
early in October, 1910, up to the date of making this af- 

20 fidavit, seeing him on the average of once a day and quite 
frequently twice a day. That at the present time, in my 

professional opinion, he is in a very precarious condition both 
mentally and physically. Tie has not been able to leave bis rooms 
since the last stroke and under my advice he is constantly under 
the supervision of his nurses both day and night. That everything 
that could be done to better both his mental and physical condition, 
in my judgment, has been done. He has been provided with every 
comfort and attention that human foresight could possibly provide. 
In my opinion Mr. Hutchins has been mentally unsound and irre¬ 
sponsible and absolutely incapable of caring in the slightest degree 
for himself, or his affairs for the past several months. That his 
condition at the present time is such that, in my opinion, it would 
be extremely dangerous for him to be subjected to tbe heat and 
humidity of the approaching summer in Washington, and I have 
so advised Mrs. Hutchins and suggested that she take a cottage at 
Narragansett Pier, R. I., which place, in my opinion, is the most 
suitable climate and proper surroundings for Mr. Hutchins in his 
present condition, where he can be moved in safety when the time 
arrives for him to leave Washington. In caring for Mr. Hutchins 
I have directed that he not be permitted to see anyone except his 
physicians, nurses and his wife, as past experience in his case has 
demonstrated to me that in his present mental condition the seeing 
of others .unnecessarilv excite- him, which is a condition that at all 
hazards should be avoided. 

WM. GERRY MORGAN, M. D. 

21 Subscribed and sworn to before me this 1st dav of May, 
1911. 

[seal.] JOSEPH R. FAGUE, 

Notary Public , /). C. 

State of Rhode Island, 

County of Washington, ss: 

Being first duly sworn, I, Charles Hitchcock, depose and sav that 
I have been practising medicine at Narragansett Pier, Rhode Island, 
and in the City of New York and State of New York for the past 
thirty years. That in the spring of 1911 I wavS requested by Dr. 
William Gerry Morgan of Washington, D. C., to attend profession- 
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ally Mr. Stilson Hutchins, a patient of his, who was at that time 
residing in the District of Columbia, but who intended to go to 
Narragansett Pier, Rhode Island for the summer. That I arrived 
at Narragansett Pier, R. I. about the third or fourth of June; that 
I have seen Mr. Hutchins professionally on an average of once a 
day from said 4th of June, down to the date of the making of this 
affidavit, and during said period of time have quite frequently 
seen him in consultation with Dr. Joseph Leidy; that at the present 
time, in my professional opinion, he is in the same precarious con¬ 
dition, both mentally and physically, that he was on the day that 
I first saw him. In my opinion Mr. Hutchins is mentally unsound 
and incapable of attending to his business affairs in any way, and 
he is physically incapable of caring for himself in the slightest 
degree and wholly dependent upon others. I further depose and 
say that in my judgment he has now, and has continued to 
22 have, ever since he came under my observation, every pos¬ 
sible attention that those that have his best interests in 
view could possibly provide. 

CIJAS. HITCHCOCK, M. D. 

Sworn and subscribed to before me this 9th dav of September 
A. D. 1911. 

[seal.] W. HERBERT CASWELL, 

Notary Public. 


State of Rhode Island, 

County of Washington, ss: 

Being first duly sworn, I, Joseph Leidy, depose and say that I 
have been practising medicine at Narragansett Pier, Rhode Island 
for the past twenty years and in the City of Philadelphia for the 
past twenty-four years. That in the spring of 1911 I was re¬ 
quested by Rose Keeling Hutchins, wife of Stilson Hutchins, to 
attend her husband professionally. On my arrival at Narragansett 
Pier, Rhode Island, on or about the 7th of July 1911, I called to 
see Mr. Hutchins professionally, and from that date down to the 
date of the making of this affidavit, I have seen him at least once 
a day, and on a number of occasions in consultation with Dr. 
Charles Hitchcock. That at the present time, in my professional 
opinion, he is in the same precarious condition, both mentallv and 
physically that he was on the day that I first saw him. In my 
opinion, Mr. Hutchins is mentally unsound and incapable of at¬ 
tending to his business affairs in any way, and he is phvsi- 
23 cally incapable of caring for himself in the slightest degree 
and wholly dependent upon others. I further depose and 
say that in my judgment he has now, and has continued to have, 
ever since he came under my observation, every possible attention 
that those that have his best interests in view could possibly pro¬ 
vide. 


JOSEPH LEIDY. 
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Sworn and subscribed to before me this 9th day of September 
A. D. 1911. 

W. HERBERT CASWELL, 

Notary Public. 

Exhibit J. 


Filed September 15, 1911. 

******* 

The petition of Rose Keeling Hutchins respectfully represents: 

1st, That petitioner is a citizen of the United States and a 
resident of the District of Columbia. 

2nd. That Stilson Hutchins is a citizen of the United States and 
a resident of the District of Columbia; is seventy three years of 
age and is petitioner’s husband. The only relatives of said Stilson 
Hutchins, residing in the District of Columbia, other than peti¬ 
tioner, are two sons, namely, Walter Hutchins and Lee Hutchins, 
children by a former marriage. 

3rd. That the said Stilson Hutchins on the 7th day of March, 
1910, executed a certain deed in trust, in which petitioner joined, 
to one William J. Dante, conveying all of his property, both real 
and personal, to said Dante, to be managed by said Dante 

24 during the lifetime of said Hutchins upon certain terms 
and conditions therein mentioned, excepting therefrom, how¬ 
ever, certain household effects and personal property and moneys 
on deposit in a certain hank: by the terms of said deed in trust 
said Dante was to use the income derived from said property in 
payment of taxes and other necessary charges and expenses aris¬ 
ing and growing out of the care, preservation and maintenance 
of the property, and to pay a certain sum to petitioner each month; 
the balance of said income was to he set aside for the use, control 
and direction of the said Stilson Hutchins, for his sole use and 
benefit. By the terms of said deed in trust the further reservation 
was made by the said Stilson Hutchins and Rose Keeling Hutchins 
that no sale or exchange of any real property conveyed should be 
made by the said Dante without the consent of said Stilson Hutchins 
and Rose Keeling Hutchins in writing. Copv of said deed in trust 
is attached hereto marked plaintiff’s exhibit A and prayed to be read 
and considered as a part of this petition. 

4th. The said Stilson Hutchins is now, and for many months 
past has been, paralysed, and is a person of diseased and unsound 
mind, and by reason of the unsoundness of his mind and physical 
condition is wholly unfit and incapable of managing and properly 
taking care of himself, his property and estate. 

5th. Said Stilson Hutchins had been residing with petitioner at 
her residence in this city and is under the charge of his physicians. 
Dr. William Gerry Morgan and Dr. Z. T. Sowers, and constantly 
attended by two trained nurses. That petitioner has been 

25 advised by said physicians that it is extremely dangerous to 
subject Mr. Hutchins to the heat and humidity of the ap- 
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proaching summer in Washington and petitioner has been advised 
by said physicians to take a cottage at Narragansett Pier, R. I. and 
remove him there; all of which is evidenced by affidavits of said 
physicians and the trained nurses, attached hereto marked peti¬ 
tioner’s exhibits b, c, d and e and prayed to be read and considered 
as a part of this paragraph. 

6th. That the corpus of the estate of said Stilson Hutchins in the 
hands of said Dante, as trustee, is of the value between $3,000,000 
and $4,000,000; that the net income annually from said corpus 
petitioner is informed and believes, and therefore avers, is consider¬ 
ably over $100,000. Petitioner is advised by counsel that by reason 
of the illness and unsound mind of said Stilson Hutchins, there is 
no one legally empowered to make any provision for the main¬ 
tenance of Mr. Hutchins, petitioner or their household; and there 
is no one legally authorized or empowered in any way to handle 
or expend the net income from said Hutchins’ property. Peti¬ 
tioner is informed and believes and therefore avers that there is 
now, or should be, in the hands of said Dante, as trustee, accumu¬ 
lated income belonging to Mr. Hutchins, over which said Dante has 
no control, of at least $50,000. 

7th. Petitioner is advised by counsel and therefore avers that be¬ 
fore a proper provision can be made out of the property ot said 
Stilson Hutchins for the purposes mentioned in the preceding Tiara- 
graph, that said Stilson Hutchins will have to be judicially 
26 determined incompetent and a committee appointed for his 
person and a committee appointed for his estate. 

8th. Petitioner is further advised by counsel that she is entitled 
to be the committee of Mr. Hutchins’ person and that some suitable 
provision should be made by this honorable court for the mainten¬ 
ance of Mr. Hutchins, petitioner and their household. 

Wherefore petitioner prays: 

1. That a writ de lunatico inquirendo may issue and the mental 
condition of said Stilson Hutchins ascertained in accordance with 
the statutes of the United States in such cases made and provided; 
and such other proceedings as may be requisite for the appointment 
of petitioner as committee of the person and a proper person as 
committee of the estate of said Stilson Hutchins be had: and a nroper 
and suitable provision be made for the maintenance of said Stilson 
Hutchins, petitioner and their household out of said Stilson Hutch¬ 
ins’ estate. 

That petitioner may have such other and further relief as the 
nature of the case may require and this court is competent to grant. 

ROSE KEELING HUTCHINS, 

Petitioner. 

GTTTINGS & CHAMBERLIN, 

A ttorneys for Petitioner. 


District of Columbia, ss: 

I, Rose Keeling Hutchins, do solemnly swear that I have read the 
foregoing petition by me subscribed and know the contents thereof; 
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that the matters therein stated of my knowledge are true and 
27 those stated upon information and belief T believe to be true. 

ROSE KEELING HUTCHINS. 

Subscribed and sworn to before me this 1st day of May* 1911. 

[seal.] JOSEPH R. FAGUE, 

Notary Public, D. C. 


Exhibit K. 

Filed September 15, 1911. 

******* 

Your petitioner. Rose Keeling Hutchins, respectfully represents: 

1st. That on May 2nd, 1911, petitioner filed herein her original 
petition to inquire into the soundness of the mind and the ability 
of him to care for his person and estate of her husband, Stilson 
Hutchins, and a copy of said petition was duly served upon Walter 
and Lee Hutchins, sons and the only relatives of the said Stilson 
Hutchins residing in the District of Columbia and Wm. J. Dante, 
the trustee mentioned in the deed in trust referred to in the original 
petition. 

2nd. That by reason of said Stilson Hutchins’ condition there was 
no lawful authority imposed in any one to expend the net income of 
his estate; that by the terms of the deed in trust, mentioned in said 
original petition, no provision is made for the necessary and proper 
administration of said trust, except with the approval and consent of 
the said Stilson Hutchins and your petitioner. 

That certain pieces and parcels of the real estate, some improved 
and some unimproved, are encumbered by mortgages, some 
. 28 of such mortgages are not primary obligations of the said 
Stilson Hutchins and consequently are not primary obliga¬ 
tions, resting upon his personal estate, therefore under the deed in 
trust, here ; nbefore referred to. there is no authority vested in the 
trustee to appropriate any of the net income of the said estate without 
the approval of petitioner’s husband, yet notwithstanding the terms 
and restrictions imposed upon said trustee, he has appropriated a 
portion of the net income of the said estate to the satisfaction and 
curtailment of such of said mortgages which have fallen due, sub¬ 
sequent to the fith day of March, without the knowledge, advice, 
aconiescence or consent of the said Stilson Hutchins, or vour 
petitioner- 

3. That prior to the filing of said original petition, all of the facts 
therein alleo-ed. were well known to, and recognized as being true, 
by said Walter and Lee Hutchins, and said Dante, and every one 
else, who in any wav was interested in either the estate or person of 
the said Stilson Hutchins and no question was raised by the said 
parties, or their respective attorneys as to the accuracy of the diagno¬ 
sis of the attending physicians as evidenced by their affidavits at¬ 
tached to the original petition or the necessity for the filing of the 
original petition in this cause by your petitioner as it was well known 
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and appreciated by the said trustee, Dante, and his attorneys, that 
there were certain mortgages that would shortly fall due, which 
would either he required to be curtailed or paid in full, hut no pro¬ 
vision was made for such an emergency under the terms of the said 
deed in trust. 

29 4th. That subsequent to the 6th day of March, 1911, and 
prior to the filing of the original petition in this cause, said 
trustee, Dante, had been called upon to pay certain personal bills 
of said petitioner’s husband, some of which he paid and others of 
which he neglected, but did not refuse to pay. Among the bills 
that were from time to time paid by said trustee was for the compen¬ 
sation due the trained nurses, but which obligations he has neglected 
to pay for the two weeks previous to the filing of this petition. That 
prior to the filing of the original petition in this cause, petitioner 
had advised said trustee of the recommendation of the attending 
physicians in reference to removal of her husband from the city of 
Washington, District of Columbia, to Narragansett Pier, Rhode 
Island, and of the necessity for the leasing of a suitable cottage for 
the season and was advised by said trustee that the physicians’ recom¬ 
mendations should be carried out and that he would arrange for the 
necessary funds to cover the expense thereof and in consequence, 
petitioner did lease the cottage “Scarborough” at Narragansett Pier 
for the season and so advised said trustee and being advised by the 
attending physicians that her husband should be removed to Narra¬ 
gansett Pier, at once, your petitioner, at great expense on the 20th 
day of May, 1911, did remove her husband from the city of Wash¬ 
ington, District of Columbia, to the cottage Scarborough at Narra¬ 
gansett Pier where he is now under the care of his physicians and 
nurses. 

80 5th. That the return day of the writ in this cause was the 

4th day of May, 1911, but at the verbal request of counsel 
for the said trustee and the sons of Mr. Hutchins, that they desired 
postponement of the hearing on various grounds, this honorable 
court, extended the day of hearing from time to time until Monday, 
May 22nd, which date was peremptorily set by the court for the 
determination of the inquiry. That previous to the said date there 
were from time to time, requests made by some of the attorneys, that 
an examination by physicians and alienists, selected by the sons of 
Mr. Hutchins, be allowed by the court; that in acquiescence of such 
request, the suggestion was made by your petitioner’s counsel, and 
also by Mr. Hutchins’ attending physicians, that any alienists that 
the sons may desire to have examine their father, would be accorded 
such privileges in consultation with the attending physicians on 
Sunday, the 14th day of May. That on Saturday, the i3th day of 
May, Mr. Walter Hutchins and the counsel for the trustee and Mr. 
Lee Hutchins and all other parties interested, requested that attend¬ 
ing physicians would, from time to time, meet in consultation a 
physician selected by them all, of which was willingly consented to 
by your petitioner, and Mr. Hutchins’ physicians, and in conse¬ 
quence thereof on the afternoon of Sunday, the 14th day of May, 
1911, the attending physicians and Dr. J. Sterling Ruffin (the 
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physician selected by Mr. Walter Hutchins) and Dr. Smith Ely 
Jelliffe did meet in consultation and did unanimously reach the con¬ 
clusion that the diagnosis of the attending physicians as evidenced 
by the affidavits of the attending physicians, attached to the original 
petition in the cause, were in all respects thoroughly in accord 

31 • with their views, all of which is evidenced by certificates of 

three of said physicians, attached hereto and marked Exhibit 
A and prayed to be read and considered a part of this petition. 

6. That petitioner has from time to time urged the hearing upon 
the original petition, filed in this cause, but at the instance and 
request, verbally made on behalf of the sons of Mr. Hutchins, and 
the attorneys for the said trustee, the hearing set for the 22nd day 
of May, 1911, has l>een indefinitely postponed for the reason, as your 
petitioner has been informed and believes and therefore avers, that 
some amicable arrangement could and would be entered into by and 
between the respective parties interested in the person and estate of 
the said S til son Hutchins after a conference to be held by and be¬ 
tween and through their counsel. Your petitioner further avers 
that she is informed by her counsel that they did on three different 
occasions, previous to the 18th day of May, 1911, suggest to counsel 
for Mr. Walter Hutchins, and the said trustee, that they should con¬ 
fer and endeavor to carry out the suggestions of this honorable court 
in the matter, but the counsel for the said parties have refrained 
from so doing and in direct contravention thereof, the said trustee, 
Dante, without the knowledge or consent of your petitioner, did on 
the 19th day of May. 1911. file a suit on the equity side of this court, 
known a* equity cause No. 30188, against petitioner and her hus¬ 
band and interpleading therein Walter and Lee Hutchins and the 
petitioner’s husband’s granddaughter, Mildred Rogers, which equity 
suit, petitioner is advised by counsel, and therefore avers, is demur¬ 
rable and could have been brought for no other purpose than 

32 that of causing to the estate needless expense. 

That your petitioner, in consequence of the inaction of this 
court in disposing of her original petition in the cause and the 
neglect and the indisposition on the part of the said trustee, Dante, 
to furnish funds, has been compelled to furnish the necessary money 
to properly maintain her husband and his household and make the 
necessary arrangements for his personal comfort and necessities, as 
prescribed bv his attending physicians. 

7th. Your petitioner is advised by counsel that she is entitled to 
demand of this court that a receiver be forthwith appointed for the 
purpose of receiving the net income of her husband’s estate and 
some proper provision be made by this court out of such funds for 
the necessary care and custody of her husband and his household, 
pending the final disposition of the inquiry prayed for in the 
original petition. 

Wherefore, the premises considered petitioner prays 

1. That this honorable court forthwith appoint a receiver to receive 
and take charge of the net income of the entire estate of the alleged 
lunatic, Stilson Hutchins, until further order passed in the cause. 

2. That said receiver be authorized and empowered and directed 
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to pay to your petitioner such sum as may be deemed by this honor¬ 
able court to be a proper and suitable provision for the maintenance 
of the alleged lunatic and his household, pending the inquiry prayed 
for in the original petition. 

3. And that the petitioner may have such other and further relief 
as may appear to the court from the premises of this petition to be 
mete and proper. 

33 ROSE KEELING HUTCHINS, 

Petitioner. 

GIT.TINGS & CHAMBERLIN, 

Attorneys, for Petitioner. 

Washington County, 

State of Rhode Island: 

I, Rose Keeling Hutchins, do solemnly swear that I have read 
the foregoing petition, by me subscribed and know the contents 
thereof; that the matters therein stated of my knowledge are true 
and those stated upon information and belief, I believe to be true. 

ROSE KEELING HUTCHINS. 
Subscribed and sworn to before me this — day of May, 1911. 


34 Petition of Plaintiffs calling the Court’s Attention to certain 

outstanding hills that should he paid. 

Filed November 1, 1911. 

* * * * * * * 

Messrs. Brandenberg & Brandenberg, Attorneys for W. J. Dante, 

trustee: 

Take notice that we shall call the annexed petition to the atten¬ 
tion of Mr. Chief Justice Clabaugh, sitting in equity court No. 1, 
on Friday, November 3, 1911, at ten o’clock A. M., or as soon there¬ 
after as counsel can be heard. 

GITTINGS & CHAMBERLIN, 

Attorneys for Petitioners. 


Service of notice accepted this day of — 

BRANDENBERG & BRANDENBERG. 

******* 

To the Supreme Court District of Columbia: 

Petitioners state as follows: 

1. That on the 15th day of September, 1911, they filed in this 
cause their bill of complaint, wherein, among other things, it is 
set forth that plaintiff, Stilson Hutchins, is both mentally and 
physically incompetent to attend to his business affairs, and has been 
for sometime under the charge of his physicians and nurses. That 

3—2986a 



18 


DANTE, TRUSTEE, VS. MINIGGIO ET AL. 


in March, 1910, while in fcchle health, both mentally and physic¬ 
ally, he made a deed in tru t to the defendant, Dante, authorizing 
and directing said Dante to handle and manage the corpus of his 
estate, reserving to himself the net income therefrom, and the 
plaintiff, Rose Keeling Hutchins, joined therein. That the net 
annual income from said estate exceeds the sum of $100,000. 

35 In and by said bill it Is further set out there are a large 
number of bills for household expenses, which were then 

long overdue and for the payment of which some provision should 
be made; and by said bill it is shown that certain proceedings were 
previously had before the Auditor of this court, wherein the neces¬ 
sary maintenance for plaintiffs’ household was fully gone into, 
showing that the ordinary household expenses ot plaintiff, Stilson 
Hutchins, had previously been more than $2000 per month. That 
the Auditor had filed his report recommending that $2500 per month 
in his judgment was a reasonable amount to l>e allowed for said 
plaintiff’s household expenses and expressed a doubt that such sum 
would be sufficient. That owing to certain technical objections 
made to the Auditor’s report and the jurisdiction of the court to 
proceed further being question because Mr. Hutchins had not ap¬ 
peared in that cause, the Auditor’s report was never confirmed. 

2. Among other relief prayed for, the court was asked to make 
a proper allowance for the household expenses of plaintiff, and upon 
considering the bill and answer of defendant thereto, this honorable 
court made an allowance for the household expenses beginning 
with the 2nd day of October, 1911, of $2000 per month until further 
order of the court. 

3. That in the hearing before the Auditor in the reference afore¬ 
mentioned, plaintiff, Rose Keeling Hutchins, produced such data 
in her possession that related to said household account. It devel¬ 
oped during the hearing before the Auditor that previous to making 
the deed in trust hereinbefore mentioned, certain bills had been 

contracted abroad, which had not been paid, but the amount 

36 of which was not gone into. That since the plaintiffs’ return 
from Europe in December, 1909, the plaintiff, Rose Keeling 

Hutchins, had been receiving the sum of $1000 per month, which 
she has used altogether for household expenses. That owing to the 
fact that the general ordinary expenses of said household were much 
more than said amount, the said plaintiff, owing to the illness of 
her husband, and the circumstances surrounding his estate, in June, 
1910. borrowed upon her home the sum of $5000. all of which was 
disbursed for the necessary household expenses with the exception 
of about $500. vouchers for all of which were exhibited before the 
Auditor in the cause above referred to, and in addition thereto up 
to the 20th day of May, 1911, the outstanding bills remaining un¬ 
paid amounted to approximately 85400, vouchers for all of which 
were submitted to the Auditor of this court in the aforesaid cause. 

4. That on or about the 20th day of May, 1911, on the advice 
of the physicians of plaintiff, Stilson Hutchins, and with the knowl¬ 
edge of this court, a cottage was taken at Narragansett Pier, 
R. I. ? where the household was removed, and remained until the 7th 
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of October, 1911. That large expenses were incurred in taking Mr. 
Hutchins to Narragansett Pier, and incident to bringing him home. 
While at Narragansett Pier, although the plaintiff, Pose Keeling 
Hutchins had applied to this court on several occasions for a proper 
allowance to meet the obligations of their household at Narragan¬ 
sett Pier, none of said applications has been definitely passed upon 
consequently, it became absolutely essential to borrow money 

37 to meet the daily household obligations. That said plaintiff 
was also obliged to incur certain expenses in coming to and 

going from Washington during the months of June and July to 
testifv before the Auditor on the reference hereinbefore referred to. 
That all of the money received by the said plaintiff from her hus¬ 
band’s estate, and that borrowed while at Narragansett Pier was ap¬ 
plied by her on account of such obligations, but it was wholly inade¬ 
quate to pay all of them, and there is now due and owing to creditors 
in relation to such expenses approximately, $3,000. 

5. That previous to the year 1900, plaintiffs leased an apartment 
in Paris, France, the annual rent of which approximates $1500. 
payable quarterly in advance. That this lease has two years longer 
to run, and the rent has heretofore always been paid bv Mr. Hut¬ 
chins, or at his direction by the defendant trustee, and so found by 
the Auditor in his report hereinbefore referred to. That the rent 
that fell due for the last quarter in July was ordered to be paid by 
one of the justice® of this court during vacation. Another install¬ 
ment of rent has fallen due and the agents of said apartment are 
pressing for payment and threatening to dispose of the plaintiff’s 
possessions therein. 

6. That none of the physicians who have attended Mr. Hutchins 
has been paid anything on account of his services since the fall of 
1910, and there is now due and owing to the following physicians: 

38 Dr. Wm. Gary Morgan for services to May 20, 1911. . $2,796 


Dr. Z. T. Sowers, for services to May 20, 1911. 757 

Dr. J. M. T. Finney. 200 

Dr. Joseph Leidy. 435 

Dr. A. E. Stavelv. 

Dr. Gardener N. P. R. I.• •. 

Dr. Chas. Hitchcock. 

Dr. Smith Ely Jelliffe. 


The bills of Dr. Stavelv, Dr. Hitchcock, Dr. Gardener of N. P. R. I. 
and Dr. Jelliffe have not as yet been presented. 

7. There is also due and owing to W. C. Downey for drugs $31.15, 
which the trustee, from time to time, has promised to pay and has 
been ordered to pay, but up to the present time he has failed to do so, 
as is shown by the communication from R. E. Lee Williamson, At¬ 
torney for said druggist, which is attached hereto marked Plaintiffs’ 
Exhibit A and prayed to be read and considered as a part of this 
paragraph. 

8. That all of the creditors in Paris are demanding that their 
claims, approximating $35,00. shall be adjusted and two of whom 
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have placed their claims in the hands of local attorneys, who have 
threatened suit unless payment is made at once. Copies of said 
letters are attached hereto marked Plaintiffs’ Exhibits B and C and 
prayed to he read and considered as parts of this paragraph. 

9. A large number of creditors, in Washington^ some of whose 
hills were contracted during the winter of 1909-1910, are demanding 
immediate payment of their claims, and a number of whom are 

threatening immediate suit unless something is done to adjust 

39 same. Copies of said letters from said creditors are attached 
hereto marked Plaintiffs Exhibits P, E, F, G, H, I, and 

prayed to be read and considered as parts of this paragraph. Several 
of the creditors at Narragansett Pier are also insistent upon im¬ 
mediate settlement of their claims. All of said hills and claims 
mentioned in the paragraphs of this petition are for necessaries of 
the plaintiff, Stilson Hutchins’ household and are proper bills about 
which there is no dispute. 

10. That in addition to the foregoing letters attached hereto as 
exhibits, a great deal of pressure has been brought to bear upon the 
attorneys of your petitioners by the attorneys who represent the 
numerous creditors of Plaintiff. Stilson Hutchins, that the court s 
attention he called bv the plaintiffs to the pr&^ent condition of 
affairs, and request that some appropriate action l>e taken by the 
court to prevent any unnecessary litigation over these obligations. 
Plaintiff. Bose Keeling Hutchins, has hen advised by her counsel that 
it is her duty to the creditors and the court, that the court’s attention 
be definitelv called to the present condition of affairs, so that it may 
take some appropriate action in the premises to prevent her hus¬ 
band’s estate from being involved in a large number of unnecessary 
law suits in relation to claims about which there can he no dispute. 
In consequence thereof the said plaintiff did, on the 19th day of 
October. 1911. request her counsel to communicate the condition 
of affairs to the Chief Justice of this honorable court, which she is 
advised was done, but wajs advised that no steps could he taken ex¬ 
cept hv the filing of a petition and plaintiff directed her 

40 counsel to prepare a petition and file at the earliest possible 
date. 

Wherefore the premises petitioners pray: 

1. That the court pass an order herein authorizing and directing 
the trustee to forthwith pay to the petitioner, Rose Keeling Hutchins, 
the sum of $325 to be used for the payment of the quarterly install¬ 
ment of rent due for the plaintiff’s apartment in Paris, France. 

2. Tha,t such necessary and appropriate action be taken by the 
court in relation to the payment of the claims of the creditors men¬ 
tioned in the premises of this bill as may appear to the court to be 
mete and proper. 

ROSE KEELING HUTCHINS, 

As Next Friend of Stilson Hutchins. 
ROSE KEELING HUTCHINS, 

Petitioners. 


GITTINGS & CHAMBERLIN, 

Attorneys for Petitioners. 
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District of Columbia, ss: 

I, Rose Keeling Hutchins, in separate person and as next friend 
of Stilson Hutchins, do solemnly swear that I have read the fore¬ 
going petition by me subscribed and know the contents thereof; that 
the matters therein stated of my knowledge are true and those stated 
upon information and belief I believe to be true. 

ROSE KEELING HUTCHINS. 

Subscribed and sworn to before me this 31st day of October, 1911. 

[seal.1 JOSEPH R. FAGUE, 

Notary Public, D. C. 


41 Petition of Nathaniel Wilson, Guardian ad Litum. 

Filed Nov. 10, 1911. 

To the Supreme Court of the District of Columbia holding a spec¬ 
ial term in equity, Equity Court No. 2: 

Now comes Nath’l Wilson and respectfully informs the Court and 
asks leave to bring to its attention the fact that by an order of the 
Supreme Court of the District of Columbia, sitting in equity, in the 
suit of William J. Dante, trustee, vs. Stilson Hutchins, Rose Keeling 
Hutchins, Walter S. Hutchins, Lee Hutchins and Mildred Rodgers, 
a minor, defendants, entered on the 31st day of October, 1911 in 
equity cause No. 30,188, he, the said Nathaniel W ilson, was ap¬ 
pointed guardian ad litem to answer and defend said cause for the 
said Stilson Hutchins until the further order of the Court, as will 
more fully appear from said order, a copy of which is filed herewith, 
and which it is prayed may be taken and considered as part of this 
information. 

The plaintiff in and by the bill of complaint filed in said cause 
by the plaintiff William J. Dante, trustee, named in the deed in 
trust therein described, executed by the said Stilson Hutchins and 
Rose Keeling Hutchins, his wife, and conveying to the said trustee 
all the estate and property of the said Stilson Hutchins, upon the 
trusts therein specified and described, applies to the Equity Court 
to take jurisdiction of the said trust and prays that the plaintiff may 
be permitted to administer said trust which is described in 

42 the bill of complaint as the trust of March 7, 1910 “under 
the direction and advice” of said Equity Court, as will fully 

appear from said bill of complaint, reference to which is hereby 
made. 

Under the provisions of the deed of trust the trustee took posses¬ 
sion of the trust estate and has been in possession and management 
thereof for many years. 

The said Nathaniel Wilson is advised and he believes that it is his 
duty to recognize the aforesaid order appointing him guardian ad 
litem as being in all respects valid and as requiring him to carry 
out and execute its provisions with reference solely to the rights and 
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interests of the said Stilson Hutchins in respect of the subject mat¬ 
ter of said suit. 

The physical and mental condition of Mr. Hutchins at the time 
of the entry of said order was and it is now and is likely to continue 
to he such, that he cannot hold communication with, or give infor¬ 
mation. advice or instruction to his guardian ad litem, his physicians 
having informed the guardian ad litem that it would be injurious 
to Mr. TIutchins to he visited by the guardian ad litem. 

In this situation, the said Nathaniel Wilson is advised and be¬ 
lieves that it is incumbent on him in the execution of the aforesaid 
order and as the representative of the rights and interests of Mr. 
Hutchins involved in the suit relating to the trust which covers and 
includes all his property, to examine, consider and to submit to the 
court for its decision every question, claim, or demand against the 
estate and all proceedings which may diminish or injuriously 
43 affect the estate. 

Inasmuch as in the last suit Mr. Hutchins by his next 
friend, his wife, and Mrs. Hutchins in her own right, are the plain¬ 
tiffs. and as in the first suit, the suit begun bv the trustee, Mr. Hutch- 
ins is represented by his guardian ad litem, and inasmuch as both 
suits are brought for the same purpose, which is primarily to have 
the trust to which both bills of complaint relate administered by the 
Equitv Court, it seems plain that Mr. Hutchins can not be repre¬ 
sented by the guardian ad litem and also in the same Court and in 
relation to the same subject of controversy by Mrs. Hutchins as his 
next friend. 

The recognition of the right of Mrs. Hutchins to represent Mr. 
Hutchins in the litigation as next friend would now he inconsistent 


with the order appointing the guardian ad litem and might perhaps 
destroy the authority of the guardian. 

It is also obvious that in the present condition of the litigation the 
personal rights and interests asserted or those that may be asserted by 
Mrs. Hutchins are or may be adversary to the rights and interests 
of Mr. Hutchins and to the trust and trust estate and come in direct 


conflict with the rights and the duties of the guardian ad litem. 

It would seem that either the order appointing a guardian ad litem 
should he revoked or the suit as to Mr. Hutchins in which he ap¬ 
pears by his next friend he dismissed. 

The bill of complaint last filed while seeking to have the trust 
administered by the Equity Court (in which it is in accord with the 
prayer of the bill of complaint in the first case,) also seeks 
44 an accounting by the trustee, the plaintiff in the first suit, 
and asks that he shall give bond and that he shall be re¬ 
moved from his office as trustee. It asks that certain bills be paid 
and that certain allowances he made and that the Court will direct 


the disposition of certain incoming funds and for general relief. 
In its general scope it appears to be parallel to the bill first filed. 

la seems to the guardian ad litem appointed bv the order referred 
to that it is his duty, speaking on behalf of Mr. Hutchins and speak¬ 
ing with great deference to the Court, to say that after a careful 
examination of the voluminous papers in the two cases he believes 
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that all the relief sought by the two hills can be obtained in the 
suit first begun. 

The accounting required, the giving of a bond, the removal of 
the trustee and the appointment ot another trustee, the payment ot 
bills and the making of allowances out of the trust funds would all 
appear to be plainly within the jurisdiction of this Court, if the 
Court had jurisdiction to appoint a guardian ad litem. 

Considering the condition in which Mr. Hutchins now is, sorely 
stricken and nigh unto death, and considering the complications 
that exist in respect of his affairs, it seems imperatively due to Mr. 
Hutchins and to all the parties in the two suits that ample provision 
be immediately made by definite decrees and orders of the Court 
for his maintenance and for his comfort and for proper allowances 
to his wife, and the expenses of his household and for the 
45 payment at once of all debts determined to be justly due. 

It is respectfully suggested that this might be speedily ac¬ 
complished without multiplicity of suits, without delay and without 
unnecessary expenditures, if the last suit filed should be dismissed 
as to Mr. Hutchins, and if further proceedings in that suit be stayed 
until the further order of the Court and if Mrs. Hutchins be given 
leave to file a cross-bill in the suit first begun setting up the matters 
contained in her bill of complaint as she may be advised. 

If there are subjects of litigation in the last suit that are not 
within the scope of the first suit they might, if necessary, be re¬ 
tained and adjudicated in the second suit. 

Whatever action may be taken by the Court in the first suit and 
in the second suit the guardian ad litem respectfully asks that his 
right to be heard on behalf of Mr. Hutchins as to all matters affect¬ 
ing the trust estate and Mr. Hutchins’ rights and interests will be 
recognized. 

nath;l WILSON, 

Guardian ad litem Appointed by Order of 

Court in Cause 30188. 


46 Entered October 31, 1911, Min. 90, page 63. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 30188. 

William J. Dante, Trustee, 
vs. 

Stilson Hutchins et a.1. 

This cause coming on to be heard on the application of the plain¬ 
tiff for a decree pro confesso against the defendant Stilson Hutchins, 
and it appearing to the Court from the answer of one of the other 
defendants in the cause that there is some question as to the sanity 
of said defendant Stilson Hutchins, but it further appearing to the 
Court therefrom that this Stilson Hutchins’ physical condition is 
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such that he is now unable to attend to his business affairs, it is by 
the Court this 27th day of October, 1911, ordered, that said applica¬ 
tion for decree pro confesso be and the same is hereby denied; and 
it is hereby further ordered that Nathaniel Wilson be and hereby is 
appointed guardian ad litem to answer and defend this cause for the 
said Stilson Hutchins until the further order of the Court. 

HARRY M. CLABAUGH, 

Chief Justice. 


47 Preliminary Report of Guardian ad Litem as to Debts. 

Filed November 29, 1911. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 30188. 

4 

William J. Dante. Trustee, 
vs. 

Stilson Hutchins, Rose Keeling Hutchins, Walter S. Hutch¬ 
ins, and Lee Hutchins, and Mildred Rogers, a Minor. 

Immediately upon the entry herein of the interlocutory decree 
passed on the 13th day of November, 1911, the guardian ad litem 
made application to the parties to the cause for information as to 
unpaid bills referred to in the decree. 

On the 15th instant he received from the attorneys of Mrs. Hutch¬ 
ins a number of bills, claims, lists, papers and data of various kinds 
from which he made up the schedule which accompanies this report 
and is marked “Guardian’s Report. Exhibit No. 1,” in which the 
papers referred to are described and enumerated under four heads. 

I. 

Bills contracted in Paris by Mrs. Hutchins prior to March, 1910. 

n. 

Bills in relation to the household contracted by Mrs. Hutchins 
between October 20, 1910 and May 20, 1911, (7 months) and re¬ 
maining unpaid by her 

48 III. 

Obligations entered into in relation to general household ex¬ 
penses from June 1, 1911, to October, 1911, and remaining unpaid. 


a. Bills of the attending physicians heretofore presented and re¬ 
maining unpaid. 
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b. Bills of attending physicians not previously presented which 
cover the period from March 1, to October 1, 1911. 

The bills described or referred to in the schedule marked “Ex¬ 
hibit No. 1” are numbered in red ink 1 to 93 both inclusive. They 
amount in all to the sum of —. 

At the foot of this schedule are noted the only other claims that 
have been brought to the attention of the guardian ad litem; they 
are the claims of Dore and Fitzgerald for -$6.00 for horse-shoeing 
and the claim of the Pennsylvania Railroad for the conveyance of 
Mr. Hutchins from Narragansett Pier. 

Copies of Exhibit 1 (the list of all the bills or claims which are 
outstanding so far as can be ascertained) were sent at once to the 
trustee Mr. Dante, and to the attorneys of Mrs. Hutchins, Mr. Wal¬ 
ter Hutchins and Mr. Lee Hutchins severally. 

On the 22nd instant the guardian ad litem received from the 
trustee the communication or report of which a copy is filed here¬ 
with and marked “Guardian’s Report, Exhibit No.' 2” and from 
Messrs. Gittings and Chamberlin a communication, a copy of 

49 which is filed herewith and marked “Guardian’s report, ex¬ 
hibit No. 3.” 

Tn said report a number of bills are designated as having been 
heretofore paid, and in respect of several other specified bills the 
trustee advises that they be now paid. 

In respect of all the bills and claims enumerated and described 
in the said Exhibit No. 1 the guardian ad litem finds himself wholly 
unable to give any definite and positive decision or give any definite 
advice as to the immediate payment or as to the rejection of any one 
or more of the several specified claims, for the reasons hereinafter 
stated, and he respectfully recommends that they all be referred to 
the Auditor of the Court or to a special Auditor to be appointed by 
the Court with directions to notify the creditors to appear before 
him and make proof of their several claims, and to give proper 
notice that he will hear all objectors and will proceed to consider 
and report to the Court on all the claims referred to him. 

The bills and claims enumerated in the aforesaid Exhibit No. 1 
can be classified as follows: 

First. Those presented by creditors for work done, materials 
furnished, or sendees rendered, directly to or for Mr. Hutchins, or 
for the maintenance of the household, or for Mrs. Hutchins per¬ 
Second. Those presented by Mrs. Hutchins which she claims to 
have paid to the original creditors of Mr. Hutchins, or for the 
maintenance of the household, or for her own maintenance and 
personal expenses including the claims of those who have advanced 
or loaned money to Mrs. Hutchins to pav bills which <=he con- 

50 sidered it proper and necessary for her to pav, and the 
claims of those who have voluntarily paid claims that were 

primarily against Mr. Hutchins or the estate. 


4—2986a 
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Third. Those presented or existing for medical services and the 
advice of and consultation with experts. 

In respect of all the bills presented and enumerated in said Exr 
hibit No. 1 it seems to be essential and a necessary basis of any final 
action thereon that it be authoritatively ascertained and determined 
in respect to each bill that is is due and unpaid, that the things 
charged for were actually furnished and the services described 
rendered and that the charges therefor are just and reasonable. 

It appeal's to be impracticable to obtain the final settlement of any 
of the bills by securing the consent of all the parties to the suit. 

Concerning the scope and particulars of the inquiry and report 
to be made by the Auditor and in respect of the directions that may 
or should be given to him and the questions he is to take into ac¬ 
count, the guardian ad litem respectfully presents the following 
views and suggestions: 

It appears to the guardian ad litem that in regard to the claims 
of creditors who have actually and directly furnished materials or 
supplies or performed services to or for Mr. Hutchins, or for or 
in maintenance of the household and of Mrs. Hutchins and for 
her personal use. and which remain unpaid, the responsibility of 
Mr. Hutchins and of his estate therefor is to be determined by the 
provisions and principles of the general and statutory law which 
relate to and define the rights of bona fide creditors who 
51 have become creditors by burnishing supplies, rendering 
services, etc., to husband and wife who are living together as 
husband and wife and maintaining a home and household as hus¬ 
band and wife 

The general liability of the husband for the materials fqrnished 
and services rendered in respect of the support, and maintenance 
of the home and household and for the bills contracted by the wife 
herself is well understood. 

Whatever arrangements may be made between the husband and 
wife in respect of allowances and the payment of bills out of al¬ 
lowances to her do not affect the liability of the husband to creditors 
for supplies in the absence of proper notice or knowledge. 

The obligation of the wife to pay bills for the household or those 
contracted for herself would be a matter for adjustment between 
the husband and the wife and would not concern the creditors with¬ 
out notice. 

The rights and demands against Mr. Hutchins and his estate of 
those creditors who have furnished Mrs. Hutchins with money to 
pay the original creditors or those who have themselves directly 
provided supplies, etc., or who have voluntarily paid the original 
creditors who themselves furnished the supplies, etc., would appear 
to stand upon quite a different basis, and would involve the con¬ 
sideration of the force and effect of the provision in the deed of 
trust and in the subsequent decretal order increasing the allowance 
to Mrs. Hutchins. 

It would appear therefore that in the reference to the Auditor 
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directions should be given to ascertain and report the facts 
52 and considerations which will enable the Court to pass upon 
the questions that are presented by the difference in the 
origin and the characters of the several claims. 

The proposed reference to the Auditor or to a special auditor seems 
to provide the most expeditious and conclusive method of obtaining 
the payment of what is justly due to the creditors whose claims 
have been presented to the Court. 

NATHL. WILSON, 

Guardian ad Litem. 

Nov. 28, 1911. 

With this report there is filed an envelope containing all the bills 
and papers relating thereto received from the attorneys of Mrs. 
Hutchins and those presented directly to the guardian ad litem. 


53 Decree Appointing Nathaniel Wilson Next Friend and Con¬ 

solidating Cause With No. 30188. 

Filed December 15, 1911. 

In the Supreme Court of the District of Columbia. 

Equity No. 30461. 

Hutchins 

vs. 

Dante. 

Upon consideration of the petition of Rose Keeling Hutchins, as 
next friend of Stilson Hutchins, filed in this cause on the 15” day 
of December, 1911, it is hereby adjudged and ordered that Rose 
Keeling Hutchins be, and she hereby is, granted leave to withdraw 
her apeparance as next friend of plaintiff, Stilson Hutchins, and that 
Nathaniel Wilson, Esq., be, and he hereby is, appointed next friend 
in her place and stead. 

And it is hereby further adjudged and ordered that Nathaniel 
Wilson, Esq., as next friend of Stilson Hutchins, forthwith examine 
the pleadings and record and proposed evidence in this cause, and 
advise the court in writing whether in his opinion, it is to the inter¬ 
est of said Stilson Hutchins that said cause should be further prose¬ 
cuted in his behalf. 

It is hereby further adjudged and ordered that the time for taking 
testimony by the plaintiffs be, and hereby is, extended thirty days 
from this date. 

It is hereby further adjudged and ordered that this cause be and 
it hereby is consolidated with equity cause No. 30,188. 

It is hereby further adjudged and ordered that provided 

54 Nathaniel Wilson, as next friend of Stilson Hutchins, shall 
forthwith advise the court that in his judgment it is not to 
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the interest of Stilson Hutchins to further prosecute said cause, 
and the court shall adopt said Nathaniel Wilson’s recommendations 
and dismiss this cause as to Stilson Hutchins, then, in that event, 
the plaintiff. Rose Keeling Hutchins, may, if she is so advised, con¬ 
tinue the prosecution in her own hehalf under said bill of complaint, 
and same shall stand and shall have the same effect as the filing of 
an independent petition by her in equity cause No. 80188. 

It is hereby further adjudged and ordered that all the testimony 
heretofore taken in equity cause No. 80401, in hehalf of the plaintiffs, 
shall stand and he used in the further prosecution of said issues 
raised in said cause, whether the hill is or is not dismissed as to 
Stilson Hutchins, without prejudice to the objections and motions 
heretofore made by the defendant. Dante, provided, that the testi¬ 
mony heretofore taken in Equity Cause No. 80401 shall have no 
force or effect against the parties to Equity Cause No. 80188 not 
parties to Equity Cause No. 80401 when said testimony was taken, 
the use and'effect of the testimony heretofore taken in cause No. 
80401 as to Stilson Hutchins is reserved until the coming in of the 
report of the guardian ad litem as to the further prosecution of said 
cause in his behalf as herein provided and the determination of the 
court thereon. 

HARRY M. CLABAUGH. 

Chief Justice. 


Petition of Rose K. Hutchins for Payment of Ta.res and 
Pari? Rent Due January ist, 1912. 

Filed January 2, 1912. 

In the Supreme Court of the District of Columbia 

Equity. No. 80188. 

Dante 

vs. 

Hutchins et al. 

Equity. No. 80188. 

Hutchins et al. 
vs. 

Dante et al. 


L 


To the Supreme Court, District of Columbia: 

Petitioner states as follows: 

1. That all the expenses, both for repairs and taxes, incident to 
the property 1608 Massachusetts Avenue, which belongs to petitioner; 
and which is the residence of Stilson Hutchins, and this petitioner, 
have been uniformly paid by her husband, Stilson Hutchins, previ- 


v 
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ous to the making of the deed in trust: and subsequent thereto, said 
Stilson Hutchins specifically directed the trustee, William .T. Dante, 
to pay same. The majority of such bills up to the present time have 
been paid by said Dante. That there are now due the taxes for the 
year 1911, and petitioner is just advised by notice from the District 
assessor that said property will be sold for the nonpayment of the 
taxes due for the vear 1911. 

t/ 

2. That another installment of rent for the Paris apart- 

56 ment leased by petitioner, which rent has been previously 
ordered by this court to be paid by the trustee, will fall due 

January 1st, 191-. Due to the failure to pay the last installment 
of rent promptly this petitioner was put to great annoyance and use¬ 
less expense, and recently received a letter from the Paris agent 
advising her that she will be required to pay the next installment 
of rent promptly when due. In view of the aforegoing condition, 
petitioner on the 22nd of December, 1911, asked her counsel to as¬ 
certain from Mr. Dante whether the bills mentioned in this peti¬ 
tion would he paid promptly without further order of court: and on 
the 22nd of December, counsel did address a letter to said Dante to 
ascertain whether he proposed to pay said bills or not. but up to the 
present time neither petitioner, nor her counsel, have received any 
response to said communication. 

Wherefore the premises petitioner prays 

1. That an order may he passed in this cause authorizing and di¬ 
recting the trustee. Dante, to forthwith pav the taxes for the year 
1911 on the property, 1603 Massachusetts Avenue; and that he pay 
to petitioner $326, the amount of the Paris rent, on or before the 5th 
day of January, 1912, for the purpose of paying the installment of 
rent that falls due on the Paris apartment on Januarv 1st, 1912. 

ROSE KEELING HUTCHINS, 

Petitioner. 

GITTINGS & CHAMBERLIN, 

A ttomeys for Petitioner. 

57 District of Columbia, ss: 

I, Rose Keeling Hutchins, do solemnly swear that I have read 
the foregoing petition by me subscribed and know the contents 
thereof: that the facts therein stated of my knowledge are true and 
those stated upon information, I believe to be true. 

ROSE KEELING HUTCHINS. 

Subscribed and sworn to before me this 30th dav of December, 
191-. 

[seal.] JOSEPH R. FAGUE, 

Notary Public, D. C. 
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58 Answer of Wm. J. Dante. 

Filed January 5, 1912. 

In the Supreme Court of the District of Columbia. 

Equity. No. 30188. 

Wm. J. Dante, Trustee, 
vs. 

Stilson Hutchins et al. 

I. The respondent admits that the said Stilson Hutchins paid 
the taxes on the property known as No. 1603 Massachusetts Avenue, 
N. W., owned by the petitioner. Rose Keeling Hutchins, up and un¬ 
til the date of the execution of the Deed in Trust set forth in the Bill 
of Complaint, and that in March, 1911, at the instance and the di¬ 
rection of the said Stilson Hutchins, this respondent paid the taxes 
on the said property due in the month of June, 1910; this respond¬ 
ent further states that the said Stilson Hutchins did pay certain ex¬ 
penses for repairs upon the said property, but whether they covered 
all of such repairs, he is not advised. 

IT. Answering paragraph 2 of the petition, this respondent says 
that under date of December 22, 1911, he was requested in writing 
by the counsels for petitioner to pay the rent of the said apartment 
maintained by her in Paris, France; that inasmuch as neither the 
petitioner nor her husband, the said Stilson Hutchins, had occupied 
the said apartment for the period of two years or more, and inasmuch 
as there was no certainty whether the said apartment would ever 
again be reoccupied by the said Stilson Hutchins, this respondent 
is advised that he has no authoritv to pav the rent as so re- 

59 quested bv petitioner; that pursuant to an order of this hon¬ 
orable Court entered under date of the — day of November, 

1911; this respondent paid to petitioner the sum of Three Hundred 
and Twenty-six Dollars ($326) for rent of said apartment due on 
October 1, 1911; that he respectfully submits to the Court the ques¬ 
tion of the propriety of an entry of an order at this time with refer¬ 
ence to the pavment by him of the said rent out of the estate of the 
said Stilson Hutchins, since the lease runs in the name of petitioner 
and not said Stilson Hutchins. 

WILLIAM J. DANTE, Trustee. 

BRANDENBERG & BRANDENBERG, 

A tty's for Trustee Dante. 

District of Columbia, ss: 

I, Wm. J. Dante, do solemnly swear that I have read the forego¬ 
ing answer by me subscribed and know the contents thereof; that 
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the facts therein stated of my knowledge are true, and those stated 
upon information, I believe to be true. 

WILLIAM J. DANTE. 

Subscribed and sworn to before me this 5th day of January, 1912. 
[seal.] LLOYD A. DOUGLASS, 

Notary Public, D. C. 


60 Order for Payment of Taxes and Reference to Auditor. 

Filed January 5, 1912. 

******* 

Upon consideration of the petition of Rose Keeling Hutchins filed 
in this cause on the 22nd day of Jan’y 1912 it is by the Court this 
5th day of January 1912 ordered adjudged and decreed that the trus- 
a 6 e \ is ordered to forthwith pay the taxes now due 

on the property known as #1603 Massachusetts Ave. N. W. Wash¬ 
ington, D. C. belonging to said petitioner and take credit thereafter 
in his account. 

And it is hereby further ordered, adjudged and decreed that the 
question of the liability of Stilson Hutchins for further payments of 
rent for the apartment in Paris, France, be and hereby is referred 
to the Auditor of this Court with authority to take such proof as 
may be necessary and report to this court his findings. 

HARRY M. CLABAUGH, 

Chief Justice. 

From so much of the above order as requires the trustee to pay the 
taxes mentioned in said order the defendant Walter S. Hutchins 
appeals to the Court of Appeals and requests the Court to fix bond 
for costs which is fixed at One hundred dollars. 

HARRY M. CLABAUGH, 

Chief Justice. 

61 Auditor's Repm't. 

Filed April 2, 1912. 

In the Supreme Court of the District of Columbia. 

Equity. No. 30188. 

# William J. Dante, Trustee, 

vs. 

Stilson Hutchins. 

This cause was referred to the Auditor by order of January 5, 
1912, based on the petition of Rose K. Hutchins and the answer of 
W. S. Hutchins, filed January 2, 1912, to “report his findings” on 
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“the question of the liability of Stilson Hutchins for further pay¬ 
ments of rent for the apartment in Paris, France.” 

After due notice, I proceeded with the reference, and I return 
herewith the testimony adduced before me, together with the Exhib¬ 
its received in evidence; and the documents rejected as evidence, the 
former numbered from 1 to 3, and the latter lettered from A to E, 
the paper marked “F” being returned to counsel for the petitioner, 
Rose K. Hutchins. 

It appears from the evidence that in September 1907, the peti¬ 
tioner entered into a lease for said apartment, beginning from Oc¬ 
tober 1, 1907, and running for periods of three, six or nine years, 
at the option of the lessee, petitioner; and that the method of termi¬ 
nating the lease, as well as of evidencing the exercise of petitioner’s 
option, was by a notice to the lessor six months in advance of the 
termination of the period of three years or the period of six years. 

This notice has never been given (Record p. 20) ; though 
62 it appears from the documents not received in evidence that 
petitioner has been in correspondence some months since with 
her agent who procured from the lessor an agreement to accept rent 
to October 1, 1912 and cancel the lease, in consideration of imme¬ 
diate settlement. 

It appears further that Stilson Hutchins has occupied the apart¬ 
ment with petitioner at various times; and he and his trustee have 
paid rent for the same (Record pp. 13, 20-1, 22, 28-30) ; and further 
that the furniture now in the apartment and upon which a lien for 
rent is fixed by the lease, was furniture purchased by Mr. Hutchins 
(R. p. 39), though now claimed by petitioner to be her property by 
gift from her husband in writing (Record pp. 15, 28-30, 35, 39). 
The production of this writing was demanded, and it was produced, 
and the Auditor read into the record a statement of the character 
of the paper and its date and a quotation of the language with respect 
to this furniture. On objection the Auditor ruled that this was not 
proper under the rules of evidence, but declined to require the sub¬ 
mission of the paper to the inspection of counsel, leaving that ques¬ 
tion to be determined by the Court, in view of the possible relation 
of the paper to other phases of this litigation and its possible lack 
of materiality in this reference. 

I do not understand that under the language of the reference it 
would be proper for me to make any finding as to the legal liability 
of Mr. Hutchins under this lease, either in view of the testimony of 
Mrs. Hutchins that it was verbally authorized by him (Rocord pp. 

12, 13, 15), and that in the month of January or February 
63-66 1910 he authorized its continuation (Record pp. 32-3) or in 

view of the question of ratification raised by his occupancy, 
his payment of rent, and his claimed transfer of the furniture there¬ 
in. That being a question of law, readily determinable by the court 
on the evidence now before it, I conceive that my duty ends with 
the findings of facts above enumerated. 

LOUIS A. DENT, Auditor. 

April 2, 1912. 

♦ * * * * * • * 
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Filed Oct. 3, 1916. J. R. Young, Clerk. 

The United States of America, ss: 

[Seal Court of Appeals, District of Columbia,, 1893.] 

The President of the United States of America to the Honorable 
the Justices of the Supreme Court of the District of Columbia 
Greeting: 

Whereas in a certain suit in said Supreme Court between William 
J. Dante, Trustee, plaintiff, and Stilson Hutchins, Rose Keeling 
Hutchins, Walter S. Hutchins, Lee Hutchins, and Mildred Rogers 
a Minor, defendants, Equity No. 30,188, which suit was removed 
to the Court of Appeals of the District of Columbia by virtue of an 
appeal, agreeably to the act of Congress in such case made and pro¬ 
vided, a diminution of the record and proceedings of said cause has 
been suggested, to wit: 

1. Bill of Complaint with exhibits in 30,461. 

2. Petition of Rose Keeling Hutchins in 30,461. 

3. Petition of Guardian ad litem, filed in 30,461 on Nov. 10, 1911. 

4. Preliminary report of Guardian ad litem, filed in 30,188 on 
Nov. 29, 1911. 

5. Order of consolidation of 30,188 and 30,461, of December 15 
1911. 

6. Petition of Rose K. Hutchins, filed in Equity Cause 30,188 
on Jan. 2, 1912, relating to repairs and taxes. 

7. Answer of William J. Dante, Trustee, to said petition, filed in 
Equity Cause 30,188 on Jan. 5, 1912. 

8. Order of the Chief Justice of Jan. 5, 1912, directing the 

68 Trustee to make certain payments and further reference to 
the Auditor. 

9. Report of Auditor in 30,188, filed April 2, 1912. 

10. Motion of Miniggio, et al. to vacate order of Jan. 20, 1916. 

11. Motion of Miniggio, et al. to vacate order of Feb. 20, 1916. 

12. Order of March 3.1, 1916. 

13. Motion of Miniggio, filed April 6, 1916. 

14. Motion of Trustee to extend time, filed Apr. 26, 1916. 

15. Objection to the granting of motion of April 26, 1916, filed 
April 28, 1916. 

16. Order of April 28, 1916. 

69 You, therefore are hereby commanded that, searching the 
record and proceedings in said cause, you certify what omis¬ 
sions, to the extent above enumerated, you shall find to the said Court 
of Appeals, so that you have the same, together with this writ, before 
the said Court of Appeals forthwith. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 2d day of October, in the year of our Lord 
one thousand nine hundred and sixteen. 

[Seal Court of Appeals, District of Columbia, 1893.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia, 
5—2986a 
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70 [Endorsed:] #30188. Eq. Court of Appeals of the 

District of Columbia. No. *2986, — Term, 1916. \\ illiam 

J. Dante, Trustee, Appellant, vs. L. Miniggio et al. "Writ of Cer¬ 
tiorari. Filed Oct. 3, 1910. -I. R. Young, Clerk. 


71 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, do hereby certify in obedience to the \\ rit of Certiorari 
hereto attached and returned herewith, that the foregoing are true 
and correct copies of the 

1. Bill of Complaint with exhibits in 30461; 

2. Petition of Rose Keeling Hutchins in 30461; 

3. Petition of Guardian ad litem, filed in 30461 on Nov. 10, 1911; 

4. Preliminary report of Guardian ad litem, filed in 30188 on 
Nov. 29, 1911. 

5. Order of consolidation of 30188 and 30461, of December 15, 
1911; 

6. Petition of Rose K. Hutchins, filed in Equity Cause 30188 on 
Jan. 2, 1912, relating to repairs and taxes; 

7. Answer of William J. Dante, Trustee, to said petition, filed in 
Equity Cause 30188 on Jan. 5, 1912; 

8. Order of the Chief Justice of Jan. 5, 1912; directing the Trus¬ 
tee to make certain payments and further reference to the Auditor; 

9. Report of Auditor in 30188, filed April 2, 1912; 

12. Order of March 31, 1916; 

14. Motion of Trustee to extend time, filed Apr. 26, 1916; 

16. Order of April 28, 1916. 

I further certify that the docket entries of this Court show that 
the following papers were filed: 

10. Motion of Miniggio et al. to vacate order of Jan. 20, 1916; 

11. Motion of Miniggio, et al. to vacate order of Feb. 20, 1916; 

13. Motion of Miniggio, Filed April 6, 1916. 

15. Objection to the granting of motion of April 26, 1916; 

that I have had made an exhaustive search of all files in the con¬ 
solidated causes numbered 30188 and 30461, respectively, 

72 and have not been able to locate said papers or any of them. 
This is no doubt due to the mass of papers filed in these 

causes and the numerous hands through which they have passed. 
Inquiries have been made of the respective counsel in the causes 
for copies of said papers, with the result that I am informed they 
can find no copies of such papers in their files. 

I also certify that the foregoing papers contain the words and 
figures omitted from the record heretofore transmitted to the Court 
of Appeals of the District of Columbia, in the said consolidated 
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causes numbered 30188 and 30461, in Equity, entitled "William .T. 
Dante, Trustee, et al. vs. Stilson Hutchins, et al. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 28th day of October, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 

73 [Endorsed:] Court of Appeals of the District of Columbia. 
No. 2986, — Term, 1916. William J. Dante, Trustee, Appel¬ 
lant, vs. L. Miniggio et al. Return to Writ of Certiorari. Court of 
Appeals, District of Columbia. Filed Oct. 30, 1916. Henry W. 
Hodges, Clerk. 

74 Court of Appeals, District of Columbia, October Term, 1916. 

Number 2986. 

William J. Dante, Trustee, Appellant, 

vs. 

L. Miniggio et ah, Appellees. 

Appellee’s Designation of That Part of Record Brought up on 

Certiorari to he Printed. 


The Clerk in printing that part of the Record brought up on 
certiorari at the suggestion of appellee will please omit from print¬ 
ing the following, viz.: 

1. All of page 2 following the word “conditions”, being the last 
word on line 4 from top of said page. 

2. Page 3,—the first 11 lines, ending with the word “proper.” 

3. The last paragraph on page 10, beginning with the words and 
figures “13. In January, 1911.” 

4. All of page 11. 

5. All of page 12 down to, and including, the words “extrava¬ 
gant repairs”, being the last two words in the second line from bot¬ 
tom of said page. 

6. All of page 46. 

7. All of page 47 following the words “under 4 heads”, being the 
last three words in the second paragraph on said page. 

8. All of page 48 and first 6 lines of page 49. 

75 9. All of pages 53 and 54. 

10. All of pages 64, 65 and 66. 

JOHN C. GITT1NGS, 

Attorney for Appellees. 


Served copy of the above Designation on counsel for the appellant 
October 30th, 1916. 

JOHN C. GITTINGS, 
Attorney for Appellees. 
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76 [Endorsed:! Number 2986. Court of Appeals, D. C., Oc¬ 

tober Term, 1916. William J. Dante, Trustee, Appellant, vs 
L. Miniggio et al., Appellees. Appellees’ designation of that part of 
Record brought up on Certiorari to be printed. Court of Appals, 
District of Columbia. Filed Oct. 30, 1916. Henry \\. Hodges 
Clerk. John C. and T. M. Gittings, Attorneys and Counsellors at 
Law, 482 Louisiana Avenue, Washington, I). C. 


77 Court of Appeals, District of Columbia. October Term, 1916. 

No. 2986. 

William J. Dante, Trustee, Appellant, 

vs. 

L. Miniggio et al., Appellees. 

Appellants Designation for Printing of Certain Parts of Record 
Drought up on Certiorari in Addition to Parts Designated by 

Appellee. 

The Clerk in printing that part of the Record brought up on 
certiorari at the suggestion of appellee, will please include the tot- 

lowing: 

All of page 46. 

All of page 47. 

All of pages 48 and 49. 

All of pages 53 and 54. . _ , 

Notwithstanding appellee’s request that parts of said pages be 

omitted ' GEO. E. SULLIVAN, 

Attorney for Appellant. 


Served copy of the above Designation on counsel for appellees, 
November 1,1916. GE0 . E. SULLIVAN, 

Attorney for Appellant. 


78 [Endorsed:! No. 2986, Oct. Term, 1916. Dante, Trustee, 

Miniggio et al. Appellant’s designation for printing of certain 
parts of Record brought up on Certiorari in addition to parts desig¬ 
nated bv Appellee. Court of Appeals. District of Columbia. Filed 
Nov. 1, 1916. Henry W. Hodges, Clerk. Geo. E. Sullivan, Attorney 

for Appellant. 
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COURT OF APPEALS, DISTRICT OF COLUMBIA 

OCTOBER TERM, 1916 


No. 2986 


WILLIAM J. DANTE, TRUSTEE, Appellant, 

vs. 

L. MINIGGIO, ET AL., Appellees. 


BRIEF FOR APPELLANT 


STATEMENT 

This is an appeal by William J. Dante, Trustee, from a 
decree of the Supreme Court of the District of Columbia, 
entered December 16 , 1915 (Rec., 43 ), in Equity Cause No. 
30 , 188 , entitled William J. Dante, Trustee, vs. Stilson 
FTutchins, et al. The decree appealed from requires “Wil¬ 
liam J. Dante, Trustee,”— 

“to pay the following creditors of Stilson Hutchins 
the respective sums found by the auditor to be doe 
them, with interest from November 29 , 1911 : 

L. Miniggio, 7 , 818.50 francs 
Maison Agnes, 4 , 092.00 francs 
J. Doucet, 600 francs 
Paul Peigney, 237 francs 
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Louise Reichling, 1,544 francs 
Tesmier & Germond, 1,649 francs 
Ferdinand Kalfleisch, 1,340 francs 
P. Guichard, 376 francs 
Joseph R. Fague, $ 5.00 
Gittings & Chamberlain, $ 1 , 238.75 
Smith Ely Jelliffe, $ 1 , 000.00 
Joseph P. Leidy, $ 435 . 00 .” 

(Rec., 43 ). 

The proceeding in which the decree appealed from was 
entered, was instituted May 19 , 1911 , William J. Dante, 
Trustee, being the plaintiff, and the defendants being Stil- 
son Hutchins, Rose Keeling Hutchins, his wife, Walter S. 
and Lee Hutchins, his sons, and Mildred Rogers, his infant 
granddaughter (Rec., 1 - 5 ). The substantial allegations of 
the bill instituting said proceeding, were: On March 7 , 
1910 , said Stilson Hutchins, joined by his wife. Rose K., 
conveyed all of the property of said Hutchins, of every kind 
and character, to Dante in trust to hold and to exercise 
control of the same, with full power of management and 
care, collection of rents, payment of taxes, mortgaging, etc., 

“the same as the parties of the first part might or 
could personally do, if present at the doing thereof:” 
(Rec., 7 ). 

the income derived from all of the said property and estate, 
after the payment of taxes and other necessary expenses 
and charges to be “set aside to the use, control, and direc¬ 
tion of the said Stilson Hutchins/’ during his lifetime, “for 
his use and benefit,” subject to the payment by the trustee 
to said Rose K. of the amount of $ 1,000 monthly directed in 
a contemporaneous writing. Said trust deed also provided 
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that no sale or exchange of any of the real property should 
be made without the consent of said Stilson and Rose K. 
Hutchins, and further— 

“That upon the death of the said Stilson Hutchins 
* * * all the property conveyed * * * is to 

immediately revert to the estate of the said Stilson 
Hutchins, and is to be conveyed, assigned, and turned 
over * * * to any executors or trustees that may 

be named in the last will and testament of the said 
Stilson Hutchins, for distribution in accordance with 
the terms thereof;” (Rec., 7 ). 

The property so conveyed consisted of certain large build¬ 
ings in the city of Washington, under rental, and large 
blocks of stocks and bonds. For about sixteen years, Dante 
had been the confidential agent of said Stilson Hutchins, 
managing his estate, investing his funds, etc. For some 
months after the execution of said deed in trust, Dante had 
been able to consult and advise with said Hutchins and 
have his approval of the conduct of the trust; but “in the 
latter part of the year 1910 , the physical condition and health 
of the said Stilson Hutchins became such that it was in¬ 
advisable to consult or advise with the said Stilson Hutchins 
further with reference to the conduct, care and administra¬ 
tion of the said estate” (Rec., 4 ). The bill further alleged 
that, pursuant to the terms of said trust deed, Dante ren¬ 
dered monthly accounts to said Hutchins, who approved the 
same, but the condition of his health for several months 
had been such that, by advice of Hutchins’ physicians, 
Dante submitted no more accounts for his approval (Rec., 
4 - 5 ) ; and also alleged that Dante had been advised that it 
was his duty to ask that said trust be administered under 



the direction of the Court, in view of the very great re¬ 
sponsibility imposed, and the fact that important matters 
are constantly presented for action, and he can no longer 
advise with said Hutchins (Rec., 5). 

Later, on November 8, 1911, Dante filed a petition asking 
instructions as to the course he should pursue with reference 
to “outstanding obligations incurred by the defendant Rose 
Keeling Hutchins,” in view of the fact that the net income 
derived from all of said property and estate was set aside 
for Stilson Hutchins’ “use, control and direction”, further 
that Rose K. had been specially provided for by Stilson 
Hutchins, by direction as to amount to be paid her, and the 
provision for her had been increased by the Court to $2,000 
monthly, and that Dante believed certain of the accounts to 
be “personal obligations of the defendant Rose Keeling 
Hutchins.” The petition concluded : 

• j ‘ 

“being desirous of saving expense to the said estate 
by avoiding the necessity of fixing the liability there¬ 
on through the institution of legal proceedings by 
the said creditors, and likewise being desirous of 
preventing the defendant Stilson Hutchins and his 
wife, Rose Keeling Hutchins, from being harassed 
by such demands or proceedings, your petitioner sub¬ 
mits the matter to the consideration of this Honor¬ 
able Court for its direction” (Rec., 15). 

Answers to the bill of complaint were filed by each of 
the defendants in person, excepting Stilson Hutchins and 
Mildred Rogers, who answered by guardian ad litem , and, 
after hearing had upon said bill and answers, the Court, 
on November 13, 1911, entered a decree expressly taking 
jurisdiction of the cause, and authorizing the trustee “to 
administer the trust as set forth in said deed in trust dated 
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March 7, 1910, under the direction and supervision of this 
Court” (Rec., 16), the trustee filing in the cause a $125,000 
bond “for the faithful performance of his trust.” In said 
decree, it was further provided: 

“That the defendant Rose Keeling Hutchins is 
hereby authorized to submit to Nathaniel Wilson, 
guardian ad litem of Stilson Hutchins, such unpaid 
bills in relation to the maintenance of the household 
of the defendant Stilson Hutchins, contracted prior 
to October 2, 1911, as are claimed by her to be prop¬ 
erly chargeable against and payable out of the estate 
of said Stilson Hutchins, which said bills when so 
presented shall be referred to the complainant for 
advice and recommendation, and if there be no ob¬ 
jection thereto from any of the parties herein, the 
the said trustee be and he is hereby authorized to pay 
the same out of the estate of said Stilson Hutchins, 
provided further that such bills which are not so 
paid, shall be submitted to the Court for its further 
action” (Rec., 17). 

Thereafter, on November 29, 1911, the guardian ad litem 
for Stilson Hutchins, filed a preliminary report of “claims 
and bills against the defendant Stilson Hutchins and his 
unfe” {Rec., 17); and on December 12, 1911, the Court 
entered an order referring such claims and bills, and all 
others against Stilson Hutchins and his wife presented up 
to the time of the filing of said preliminary report, to the 
Auditor to consider and pass on the same, upon proof to be 
taken, after notice “to the parties to this suit and to the 
creditors of the said Stilson Hutchins or his zi*ife” (Rec., 
17). On said December 12, 1911, the Court also made an 
order authorizing Dante to pay certain creditors of Stilson 
Hutchins, specifically enumerated in the order, the order 
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being made upon recommendation of the trustee (Rec., iS). 

On January 12, 1912, the Auditor filed a partial report 
(Rec., 18-20), and expressly reserved for further report the 
hills of the “Paris claimants” (the first eight claimants re¬ 
cited in the decree now appealed from) (Rec., 22), and also 
the claims of Mr. Fague, Dr. Jelliffe, Messrs. Gittings and 
Chamberlain, and Dr. Leidy (the other four claimants re¬ 
cited in the decree now appealed from) (Rec., 20). No 
exceptions were filed to said partial report, and on hebruary 
2, 1912, it was confirmed, and the trustee authorized and 
directed to pay the certain creditors specifically enumerated 
in the order of confirmation (Rec., 22-3), which did not, 
however, include any of the twelve claimants concerned in 
the present appeal. 

On March 26, 1912, the Auditor tiled a further report 
(Rec., 24), recommending payment of the twelve claims con¬ 
cerned in this appeal. On April n, 1912, exceptions to such 
further report were tiled by the trustee, and also by the 
guardian ad litem for Stilson Hutchins, and by Walter S. 

o 

and Lee Hutchins, the grounds of exception stated being 
the absence of competent proof of the validity of such 
claims, and also that they constituted personal obligations 
of Rose K. (Rec., 25-30). The evidence before the Auditor 
appears at Record. 46-52. The attorney for Rose K. pre¬ 
sented the claims stating: 
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“I am not authorized to represent them at all. I 
am authorized to present the claims and to that ex¬ 
tent only; not as their counsel. I do not know 
whether they intend to be bound by it or not. As I 
previously stated, the claims are all presented to me 
as counsel for Mrs. Hutchins and I present these now 


i 


J 


It 





the same as 1 have presented other papers and dif¬ 
ferent things” (Rec., 51). 

The Auditor also stated: 

“With respect to the Paris bills, I want to give the 
claimants an opportunity to come in. They have 
had notice, and I want to give them time to come in, 
as 1 indicated the other day, because there is some 
doubt in my own mind as to whether those amounts 
are absolutely correct; that is to say, whether we 
have the proper bill or not in every case” (Rec., 50). 

I'he Auditor’s report was filed without said Paris claim¬ 
ants coming in or giving any evidence, but solely upon the 
general statements of Rose K. (Rec., 47-8). The claim of 
Joseph R. Fague, notarial fees $5, was for affidavits taken 
at request of Rose K. “in the lunacy case” (Rec., 47). The 
claim of Gittings and Chamberlain, $1,238.75, was for moneys 
claimed to have been loaned Rose K. “for living expenses 
of her household to pay food bills, coal bills and whatever 
they happened to be” (Rec., 50), during the period when 
she was receiving $1,000 monthly from Stilson Hutchins 
for household and living expenses. The claim of Dr. Jelliffe, 
$1,000, was for two consultations, as to Stilson Hutchins’ 
mental condition (Rec., 51), arranged for with consent of 
Rose K., though not of the trustee or the other parties (Rec., 
49). The claim of Dr. Leidy, $435, is testified to, in a 
general way, by Rose K., but without other evidence 
(Rec., 49). 

On April 21, 1912 (ten days after the filing of said excep¬ 
tions, and before the hearing thereof), Stilson Hutchins 
died. On June 12, 1914, suggestion of such death was 
made by certain of said claimants, appearing for the purpose 
by attorneys Corry M. Stadden and Mason N. Richardson, 



and praying that William J. Dante, as administrator ad 
litem and as collector be made party defendant in the place 
and stead of Stilson Hutchins (Rec., 30). An ex parte order 
was thereupon taken purporting to make William J. Dante 
as Administrator ad litem and collector party defendant in 
lieu of Stilson Hutchins (Rec., 31), and a subpoena was 
issued and served upon him (Rec., 31). On July 20, 1914 - 
William J. Dante, Collector, filed a motion (specially ap¬ 
pearing) to set aside the order purporting to make him a 
party, and to quash the subpoena issued against him, on 
the following grounds: 

1. That as Collector he is not subject to suit. 

2. That owing to the death of the defendant, Stilson 
Hutchins, the jurisdiction of this Honorable Court is re¬ 
stricted to the conservation of the trust estate and has not 
the power of distribution conferred by Statute upon the 
Probate Court. 

3. That the order making the Collector party defendant 
was at the instance of divers creditors of the estate of Stil¬ 
son Hutchins seeking the payment of various claims which 
are payable out of the personalty and that the proper forum 
for the prosecution of said claims is in the Probate Court 
having jurisdiction of said estate” (Rec., 31-2). 

On October 24, 1914, Dante, Trustee, filed answer to a 
petition filed October 14, 1914, by certain of said claimants, 
seeking payment of their claims, and in said answer ob¬ 
jected : 

1. That no rights accrued to any of the claimants by rea¬ 
son of an Auditor’s report which had not been approved. 

2. That the jurisdiction of the Equity Court, since the 
death of Stilson Hutchins, is limited to the conservation of 
the trust estate. 





3. That, since said death, the Equity Court has no juris¬ 
diction to authorize or direct the payment of any claims out 
of the said estate, but that recourse for relief in this respect 
must be in the Probate Court (Rec., 37-8). 

The Court below denied the motion to quash (Rec., 4 1 " 2 )* 
overruled the exceptions, and entered the decree here com¬ 
plained of (Rec., 43 )* An a PP ea l was noted by Walter Stil- 
son Hutchins, as well as by Dante, Trustee, but the appeal 
is prosecuted by Dante, Trustee, representing the interests 

of the parties adversely affected. 

The Court below filed a written opinion, stating, as the 

ground for its decision, that the trust deed is “in fraud of 

creditors or for the benefit of creditors (Rec., 39 )' 

ASSIGNMENTS OF ERROR 

The Court erred: 

1. In holding and treating the deed in trust as a con¬ 
veyance in fraud of creditors or for the benefit of creditors. 

2. In holding that the Equity Court had power in said 
suit to compel the payment of the contested claims by the 

Trustee. 

3. In holding and treating the payment of the said 

claims as within its jurisdiction. 

4. In holding in said cause that the property held by 
Dante as Collector is subject to the liens of the creditors 
and that they are in said Equity proceedings entitled to 
reach the funds in his hands as collector. 

5. In holding that the Equity Court has jurisdiction over 
the payment of the personal obligations of the said Estate, 
since the death of Stilson Hutchins. 
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6. In holding the Estate liable inasmuch as the said in¬ 
debtedness was the personal obligation of Mrs. Rose Keel¬ 
ing Hutchins. 

7* in allowing said claims in the absence of competent 
proof as to their validity. 

8. In overruling the exceptions hied to the Auditor’s 
Report. 

ARGUMENT 

I. 

FIRST ASSIGNMENT OF ERROR 

In holding that the deed in trust was a conveyance in 
fraud of creditors or for the benefit of creditors. 

It is submitted that there is nothing in the record to sup¬ 
port this holding. 

Although the learned justice below, in referring to the 
decree assuming jurisdiction, said: 

“ The late Chief Justice must have considered that 
this conveyance was in fraud of creditors or for the 
benefit of creditors” (Rec., 39), 

this Court has distinctly held in Hutchins v. Dante, 40 App. 
D. C., 262, that the ground upon which the jurisdiction ex¬ 
isted and was assumed was ‘‘the physical disability of the 
cesqui que trust,” the Court saying: 

“It is not seriously contended that the equity court 
did not have jurisdiction of the trust during the life¬ 
time of Stilson Hutchins, who, as alleged, had become 







physically incompetent to advise with the trustee, and 
to direct the disposition of the net income of the estate. 
The trust was express , and no one contested its validity. 
The trust estate was large; interest and taxes had 
to be paid, and loans secured by mortgage renewed. 
Under all the circumstances, the trustee was justified 
in invoking the jurisdiction of the equity court for 
his own protection, as well as that of the disabled 
cestui que trust. The children of Stilson Hutchins 
were not necessary parties; but seem to have been 
made parties in order that they might have an oppor¬ 
tunity, in the disabled condition of their parent, to 
express their satisfaction or dissatisfaction with the 
proposed relief. Each availed himself of the oppor¬ 
tunity to express his approval” (pp. 269-70). 

"the decree assumed jurisdiction of the trust upon the 
ground of the physical disability of the cestui que trust 

(p. 271). 

It is confidentlv submitted that the trust deed is not sus¬ 
ceptible of an interpretation which would make it a conveyance 
either in fraud of, or for the benefit of, creditors, nor is there 
any evidence upon which a suggestion even to that effect, 
can be sustained. The estate was large, requiring constant 
and unremitting care. In committing such care to his con¬ 
fidential agent of sixteen years service with full power the 
same as Stilson Hutchins and his wife “might or could per¬ 
sonally do, if present at the doing thereof (Rec., 7)* Stilson 
Hutchins was merely making arrangements similar to those 
often made bv other persons of large interests, particularly 
when advancing in years or traveling considerably. The net 
income was, naturally, very large. Out of the same, $1,000 a 
month was paid to his wife for living and household expenses, 
and the entire net income, subject only to that payment, was 
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“set aside to the use, control and direction of the said Stilson 
Hutchins” (Rec., 7). It is neither shown nor suggested that 

this net income was not entirely ample for the full payment 
of all creditors, present and prospective. In fact, the claims 
herein concerned are shown to be merely miscellaneous items, 
not incurred by Stilson Hutchins, but incurred by Mrs. 
Hutchins personally for jewelry, etc., for which she did not 
pay, although allowed $1,000 monthly for living and house¬ 
hold expenses. If properly chargeable against Stilson 
Hutchins, these claims aggregating about $6,000 could 
readily have been paid out of such net income. 

The argument seems to be that this proceeding should now, 
after the death of .Stilson Hutchins, be treated as a creditors’ 
bill, though the claimants had at all times theretofore expressly 
refrained from making themselves parties. The Auditor him¬ 
self stated in his report of January 12, 1912 (three months 
before Stilson Hutchins’ death) : 

in view of the fact that this is not an adversary pro¬ 
ceeding betzveen the creditor and Mr. Hutchins, neces¬ 
sarily determinative of the rights of the creditor, but 
a proceeding in which the Court, exercising its general 
jurisdiction is undertaking to provide a proper main¬ 
tenance for the household of Mr. Hutchins out of his 
estate, and in doing so is determining the propriety 
of discharging obligations of his household, I am of 
the opinion that it is not material whether or not the 
creditor is bound in this proceeding, if the Court is 
satisfied from any proper evidence that the obligation 
is valid and subsisting” (Rec., 21). 


The claimants themselves took the same attitude as that 

declared by the Auditor, as appears from their failure to inter¬ 
vene in any way prior to the death of Stilson Hutchins, and 
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from the fact that the claims were merely presented by the at¬ 
torney for Mrs. Hutchins, with the express statement: 

“I am not authorized to represent them at all. I am 
authorized to present the claims and to that extent 
only; not as their counsel. I do not know ivhether 
they intend to be bound by it or not. As I previously 
stated, the claims are all presented to me as counsel for 
Mrs. Hutchins and I present these now the same as 
I have presented other papers and different things’’ 

(Rec., 51). 

It is suggested bv counsel for appellees that the rights of 
these claimants became res judicata in this proceeding before 
Stilson Hutchins’ death. The suggestion not only violates 
the cardinal rule of res judicata requiring an adjudication to 
be mutually binding, in order to be binding at all, but it also 
violates the further cardinal rule that there must be a final 
judgment or decree, which an unconfirmed Auditor’s report 

n ' ; * • . * v 

plainly is not. 

P* ' ' 

II. 

SECOND, THIRD, FOURTH, AND FIFTH ASSIGN¬ 
MENTS OF ERROR 

In holding that the Equity Court had authority, after Stil¬ 
son Hutchin’s death, to order the Trustee to pay personal 
obligations of Stilson Hutchins incurred (if at all) during 
the latter's lifetime. 

► It is submitted that the error of the Court below, indicated 

in these assignments of error, is attributable wholly to the error 

i 


■v 
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recited in the first assignment. This is manifest in view of 
the previous decisions of this Court, clearly defining the ex¬ 
tent of the authority of the Equity Court in dealing with the 
estate of a decedent. 

In Hutchins v. Dante, 40 App. D. C. 262, this Court said: 

“Delivery of the personal estate has been made to the 
C ollector appointed by the Probate Court pending the 
proceedings to probate the will, to which a caveat has 
been filed. The real estate remains in the possession 
of the trustee under the superznsion of the Equity 
Court'' (p. 271). 

"The jurisdiction of the Equity Court is limited to 
the conservation of the trust estate” (p. 273). 

The same principle is reiterated in Dante v. Hutchins, 44 
App. D. C. 86. 

In Berry & Whitmore Co. v. Dante, 43 App. D. C. no, 
it was held that, though the collector of a decedent’s estate 
is specially authorized by the Probate Court “to discharge all 
of the duties of an administrator,” a creditor of the estate 
has no right to maintain an action against the collector, be¬ 
cause of the express provision in §308 D. C. Code that “such 
collector shall not be liable to an action by any creditor of 
the deceased.” It was further held in Miniggio v. Hutchins, 
43 App. D. C. 117, that the Probate Court is without authority 
to compel an executor, administrator, or collector, to pay the 
claim of a creditor against a decedent's estate, and that in 
an ordinary action at law against the executor or administrator 
he may contest the claim. 

Before these two decisions were rendered the Court below 
had ordered that William J. Dante, Collector, be made a 
party defendant in the proceeding concerned in this appeal 



(Rec., 31). The Collector appeared specially and challenged 
the jurisdiction of the Equity Court over him (Rec., 31-2), 
but the Court below refused to disturb its order (Rec., 41-2). 
No decree of any kind was entered against the Collector, so 
that the error in that behalf is harmless. 

It is apparent, however, that the decree entered against the 
trustee requiring him to pay alleged personal obligations of 
Stilson Hutchins is very harmful, in that, first, it requires the 
real estate of a decedent to be charged with the decedent’s 
debts without any showing of deficiency of personal estate for 
that purpose, second, it makes this Trustee suffer a depletion 
of such real estate (or of the income therefrom, which stands 
in the same situation), as to which he is charged under the 
trust deed with the express duty of conveying, assigning and 
turning over the same— 

“to any executors or trustees that may be named in 

the last will and testament of the said Stilson Hutchins 
(Rec., 7). 

notwithstanding such “executors or trustees’’ are not parties 
to this proceeding; third, it deprives the executor or adminis¬ 
trator of the opportunity to present appropriate defenses to 
the claims of these alleged creditors. In such a situation 
it seems inconceivable that the Trustee can be subjected to 
a depletion of the real estate in the trust estate for a wholly 
unwarranted purpose, in the absence of the parties to whom 
he must eventually assign the same, and in the absence of 
a judicial ascertainment even of who such parties are to be, 
and yet that, at the same time, the Trustee cannot raise 
the question on this appeal for the benefit of such absent 
parties whose interests he represents and is in duty bound 
to protect. 
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III. 

SIXTH, SEVENTH, AND EIGHTH ASSIGNMENTS 

OF ERROR 

Absence of competent proof establishing claims. Merely 
personal debts of Mrs. Hutchins. 

The Trustee raised these questions by his exceptions (Rec., 
25-30). The evidence is found at Rec. 46-52, and the in¬ 
sufficiency thereof is already stated at pp. 6-7 of this brief, 
and is, accordingly, not here repeated. 

It is submitted that these exceptions should have been sus¬ 
tained. 


CONCLUSION. 

For these reasons the decree appealed from should be 
reversed, with directions to sustain the exceptions filed April 
11, 1912, to the Auditor’s report filed March 26, 1912, and 
to also sustain the objections embodied in the answer of 
William J. Dante, Trustee, filed October 24, 1914, and to 
dismiss the petition of creditors filed October 14, 1914. 

Respectfully submitted, 

GEORGE E. SULLIVAN, 

Attorney for Appellant. 
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STATEMENT OF CASE. 

We respectfully submit that the statement of the case 
in appellant’s brief is made in utter disregard of the 
true state of facts upon which the Court below acted 
in passing the decree appealed from. Appellant has 
assumed that there was only one bill of complaint be¬ 
fore the Court instead of two, and he has incorporated 
in the Record and treated as an order passed in equity 
cause No. 30,188 the order of October 2, 1911, which, 
in fact, is an order passed in equity cause No. 30,461. 
He has failed to point out that the above two equity 
causes were consolidated and the condition of the Record 
at the time the order of reference (set out in the Record 
at page 17) was made. 






o 






It would be impossible to intelligently understand the 
true situation of this case unless this Court has before 
it that portion of the Record pointed out as being neces¬ 
sary in appellees’ suggestion of diminution of the Rec¬ 
ord filed in this cause. Briefly the situation, as we shall 
hereafter point out by the Record, was as follows: 

Appellees were creditors of Stilson Hutchins in 1909- 
11 ; that in March, 1910, Hutchins made a deed in trust 
to Dante conveying to him his entire estate, reserving to 
himself, however, the net income which amounted to 
approximately $125,000 a year. In January, 1911, 
Hutchins demanded an account from Dante, which he 
(Dante) refused to render; and in March, 1911, Hutch¬ 
ins suffered a fourtli stroke of paralysis and from then 
on was both mentally and physically incapable of caring 
for himself or his estate. On May 1, 1911, the attention 
of the Chief Justice of the Supreme Court of the District 
of Columbia was called by a proceeding in lunacy to 
Hutchins’ then mental and physical condition; also the 
condition of his financial affairs and the necessity that 
a proper provision out of his income be made for him 
and his household, including payment of the then exist¬ 
ing claims of his creditors, for necessaries furnished to 
himself and household. On May 19, 1911, Dante filed a 
bill in Equity asking the Court to assist him in the ad¬ 
ministration of the trust. Subsequent to this there was a 
petition from Mrs. Hutchins about the creditors, a refer¬ 
ence to the Auditor and his report but no action thereon. 
In September, 1911, Mrs. Hutchins filed a bill as next 
friend of her husband and on her own behalf against 
the trustee, charging him with mal-administration of 
his trust and asking for his removal; the payment of the 
creditors of her husband, some of whom had sued and 
others were then threatening suit; and asking for an 
appropriate allowance to maintain Mr. Hutchins and 






herself. Subsequently the Court consolidated the suits, 
and upon the recommendation of Hutchins’ guardian ad 
litem the creditors’ claims against Hutchins were re¬ 
ferred to the Auditor with directions to notify the 
creditors to appear, present and prove their claims. Ap¬ 
pellees appreciating the fact that all of Hutchins’ estate 
was then being administered by the Equity Court and 
that they, as creditors, had no remedy but to file a 
petition in the consolidated Equity cause in the nature 
of a creditors’ bill, believed, as they had a right to be¬ 
lieve, that when they were invited by the Court to ap¬ 
pear and present their claims, it was not necessary to 
go through the form of filing petitions as the Court’s 
order gave to all creditors who should appear before 
the Auditor and present their claims, the same stand¬ 
ing in relation thereto as if they had filed formal peti¬ 
tions. That so believing, appellees presented their 
claims, with the necessary proof, and from the time of 
the presentation of their claims their rights became a 
lien on the entire Hutchins estate, then in the hands 
of the Court for administration. That Hutchins’ death 
in April, 1912, after the approval of their claims by the 
Auditor in his report of March 26, could in no way 
abate the suit or destroy their liens. This is our view 
of the law and facts, presented to the Court below and 
acted upon in passing the decree appealed from. 

We shall now proceed to point out from the Record 
there were two perfectly patent facts: (a) That the 
entire estate of Stilson Hutchins was under the control 
and being administered by the Equity Court in the con¬ 
solidated causes; (b) that, as pointed out by the peti¬ 
tions, answers and reports in said cause, it was im¬ 
possible to secure service of process upon Stilson 
Hutchins; consequently there was no adequate and com¬ 
plete remedy at law. 
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STATEMENT OF FACTS. 

It appears that Mr. and Mrs. Hutchins resided at 
1603 Massachusetts Avenue, which property had been 
a gift to Mrs. Hutchins from her husband; that he paid 
the taxes, repairs and all upkeep. (Auditor’s Report, R. 
p. 20; Sup. Rec. p. ^-Q) They also maintained in Paris, 
France, an apartment which had been leased by Mrs. 
Hutchins under her husband’s directions, where they 
spent a part of each year. (Auditor’s Report, Sup. R. 

^ ; Mrs. Hutchins’ testimony, R. p. 48.) 

It further appears that in the winter of 1909 they 
returned from Europe, where Mr. Hutchins had been 
ill, having suffered a third stroke of paralysis, and in 
March, 1910, he made this deed in trust. That Mr. 
Hutchins had been in feeble health for several years, 
and his business affairs were being managed by one of 
his sons and Dante. Although he was in feeble physi¬ 
cal health, he was in mental condition to transact busi¬ 
ness until the month of September, 1909. When in 
Paris, France, he suffered a third stroke of paralysis, 
the effects of which left him mentally incompetent and 
incapable of attending to his business affairs, except 
at rare intervals (par. 3 of Bill 30,461, Sup. R. •*-). 
That owing to the general dissatisfaction of Mr. and 
Mrs. Hutchins of the management of the property and 
the embarrassing position that Mrs. Hutchins was placed 
in, due to her husband’s then mental condition, she 
having confidence in the honesty and integrity of Dante, 
signed the deed in trust as the only means of relief of 
the then embarrassing situation; that previous to Jan. 
1, 1911, Mr. Dante rendered statements and reports 
covering certain pieces of real estate, but no accurate 
report or account of the entire estate was ever rendered 
by him to Mr. and Mrs. Hutchins, although they had 
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frequently been demanded by both, and how and for 
what purposes the income for the year 1910-11 was ex¬ 
pended they were ignorant. In response to an inquiry 
from Mr. Hutchins, Mr. Dante wrote him on January 
2, 1911, as follows: “I have received your notes asking 
for a statement of accounts, etc. I am too busy today 
(am closing the accounts for the past year) to render 
any statements, but aside from that I do not feel it 
incumbent on me to comply to your wishes until you 
withdraw from Mr. Worthington the letter you gave him 
on the 29th of December. 

“While I do not recognize the letter to be of any value, 
yet I do not want Mr. Worthington to have such a paper 
in his possession.” (Bill in 30,461, par. 5, Sup. R. 

p. -S-.) 

It further appears that on the 6th day of March, 1911, 
Mr. Hutchins suffered a fourth stroke of paralysis and 
the Court was advised by the attending physicians that 
he was then absolutely helpless mentally and physically, 
and absolutely incapable of taking care of himself in 
the slightest degree, requiring the constant attention 
of nurses and physicians. 

It further appears that in the latter part of April, 
1911, the attending physicians advised that Mr. Hutchins 
should be removed to Narragansett Pier, Rhode Island; 
that Mrs. Hutchins was without the necessary expenses 
incident to the removal of the household thereto and 
the renting of a cottage, and under the advice of coun¬ 
sel she, on May 2, 1911, filed a petition in the Supreme 
Court of the District of Columbia, asking that her hus¬ 
band be adjudicated incompetent (Exh. J to Bill of 
- Complt. 30,461, Sup. Rec. p. ; that no disposition 
was made of the lunacy cause prior to Mr. Hutchins* 
removal to Narragansett Pier by the attending physi¬ 
cians on the 29th of May, 1911, which appears to have 
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been (lone after a conference with the Chief Justice ] 
that due to the emergency demanding that some proper 
allowance be made to meet the expenses of Mr. Hutchins' 


household, Mrs. Hutchins filed a petition in the lunacy 
cause asking the Court to appoint a receiver for the net 


income of the estate and out of the same make some 
suitable provision for the maintenance of his house¬ 
hold (Exh. K to Bill in 30,461/¥ -// 
That when this petition was called to the attention 
of the Court it was made to appear that Dante had filed 
a bill in equity, known as Equity Cause No. 30,188, ask¬ 


ing the Court to assist him in his administration of the 
trust, and the Court before whom the matter was pend¬ 
ing beiim of the opinion that any relief necessary for 
the support of Mr. Hutchins’ household could be granted 
in said equity cause (No. 30,188) denied the said appli¬ 
cation for a receiver in the lunacy cause (par. 10 in 
Bill 30,461, Sup. It., p. and in consequence of the 
Court so ruling, it appears that Mrs. Hutchins filed in 
Equity Cause No. 30,188 a petition asking the Court 
to make a proper allowance for the maintenance of her 
husband’s household and in her petition advised the 
Court that she had used all of the money paid to her 
by the Trustee and in addition thereto had borrowed 
large sums of money to meet the household expenses, 
and there remained due and unpaid household expenses 
aggregating about $5,000 (Exh. L to Bill 30,188). 

It further appears, Mrs. Hutchins charged, that Dante 
filed an untruthful answer to this petition, wherein, 
among other things, he stated: “That while he is entirely 
willing to pay all proper expenses not contemplated by 
the allowance, yet, the income from the estate at the 
present time, owing to the needs of the estate, will not 
justify,” etc. (par. 11, Bill in 30,461, Sup. R. p. 

It further appears, it was charged by Mrs. Hutchins, 
that due to this statement it became necessary for a 
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reference to the Auditor of the Court; and although it 
was Dante’s duty under the reference to present to the 
Court a proper statement of account, he failed to do so. 

It further appears that a charge was made that Dante 
was guilty of mal administration of the trust in that 
he had turned over to Lee Hutchins, son of Stilson 
Hutchins, large blocks of stock belonging to the 
trust estate valued by Dante at $90,000 (par. 12, in Bill 
30,461, Sup. R. p. ; that he was also paying to Walter 
Hutchins, or on Walter Hutchins’ account, sums of 
money to which he had no right (par. 17, in Bill 30,461, 
Sup. R. p. 

It further appears that Mrs. Hutchins reported to the 
Court that since the making of the deed in trust and 
prior to her filing the lunacy proceedings on May 1, 
1911, that due to her husband’s mental condition there 
had accumulated, and were then unpaid, bills to creditors 
amounting to $5,349.86; that her husband was liable 
for the bills and had the means of meeting the obliga¬ 
tions ; that a number of these creditors were then threat¬ 
ening suits. She further reported to the Court that 
since the removal of Mr. Hutchins to Narragansett Pier 
their necessary household expenses had been approxi¬ 
mately $2,500 a month; that all the money she had re¬ 
ceived from Dante since the making of the deed in trust, 
$1,000 a mouth, had been applied to the household ex¬ 
penses, and in addition thereto she had been obliged to 
borrow and use for the household expenses the sum of 
$1,500, and there was then due household expenses in¬ 
curred since the 20tli of May, 1911, approximately 
$3,000. (See Bill of Complaint in No. 30,461, par. 
18, Sup. R. p. ~f~) • 

It further appears that in the reference before the 
Auditor, Mrs. Hutchins had produced all the bills, 
vouchers, bankbooks and checks that were in her pos- 





session that related in any way or would throw any light 
upon the question of the usual and necessary expenses 
of the plaintiff's household (see bill in No. 30,461, Par. 
184) ; and that after a full hearing on the subject the 
Auditor tiled his report, finding and recommending that: 

“I am of the opinion that the reasonable neces¬ 
sary expenses for the maintenance of this house¬ 
hold should be fixed at the sum of $2,500 per 
month, and in view of the present condition of 
the defendant, Stilson Hutchins, it may be found 
that that sum will fall short of the actual de¬ 
mands if the present manner of life is continued.” 
(See Auditor's Report, filed August 25, 1911, R. 

p. 11.) 

It further appears that Mrs. Hutchins reported to the 
Court that after this finding Dante publicly declared 
his satisfaction with the Auditor’s recommendation and 
would file no exception to it; yet on the 9th of September 
he filed 19 frivolous ones (Par. 18J, Bill in 30,461, Sup. 
R. p -£). 

Mrs. Hutchins further stated to the Court, that due 
to Mr. Dante’s actions she had lost confidence in him 
and did not believe him to be a proper party to be trustee 
and asked the Court to appoint a trustee in his place 
and stead who should be required to give bond; that 
Dante be required to account; that he be enjoined from 
making payments to anyone except those directed by 
the deed in trust, except when authorized by the Court; 
that the Court pass an order in the cause making a 
proper allowance and provision out of the income of 
the estate of her husband for the maintenance of her 
husband’s household and that Dante be directed to make 
such payments pendente lite. (See Bill of Complaint 
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in No. 30.461, Pars. 19-22, inclusive, and the prayers, 
Sup. R. p. 

It further appears that a rule to show cause was is¬ 
sued on this bill and after hearing the Court, on Octo¬ 
ber 2, 1911, passed an order directing Dante to pay 
$2,000 a month until further order of the Court to Mrs. 
Hutchins for the use of her husband’s household. (R. 

p. i4.) • # . 

We shall digress a moment at this point to point out 

that there is no foundation for the statement in plain¬ 
tiff’s brief (on page 4) that there had been any provision 
made for Mrs. Hutchins, as Mrs. Hutchins individually, 
or that Mrs. Hutchins had ever applied to the court in 
any way, during the lifetime of her husband, to increase 
her allowance, meaning thereby her personal allowance, 
or that she ever had at any time a personal allowance. 
This seems to be a trick of speech that Dante’s attor¬ 
neys, not frequently but universally, fall into, but al¬ 
ways willing to acknowledge their error when for¬ 
tunately discovered and pointed out. At this point it 
might b*i well to say, so we won’t have to revert to it 
again, that the Auditor, in his report of August 25, 1911 
(R. p. 9), says: 

“The evidence established clearly that it was 
paid to her as a sum in full to cover household ex¬ 
penses, not as a personal allowance to her. This 
is established by the testimony for the defendant 
as trustee as well as the testimony for the peti¬ 
tioner. It appears that the $1,000 was allowed 
to her to be used for current expenses, principally 
for the actual living expenses of the household, 
and for Mrs. Hutchins’ clothing, and that when 
this allowance was insufficient she would obtain 
from her husband additional sums of money or 
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he would pay bills which had accumulated, and 
that this manner has contracted since the mak¬ 
ing of the deed in trust, as well as before, the 
trustee himself paying bills for Mr. Hutchins, as 
he, Mr. Hutchins, had before paid them. I refer 
on this, especially to pages of the Record as fol¬ 
lows, * * * and I also refer to the Exhibit 

Dante A, showing expenses made by Mr. and 
Mrs. Hutchins personally, through the trustee.” 
(R. p. 18.) 

“No specific claim is made by the petitioner in 
this reference for any sums paid. Her general 
claim is that the unpaid bills should be liquidated 
and that she should be given a sufficient sum a 
month to maintain the household, and my findings 
in this matter are covered in the preceding para¬ 
graphs.” 

This reference, brought about, so Mrs. Hutchins avers, 
due to the improper conduct of Dante, cost the estate 
$1,025. It would appear that some accurate (?) state¬ 
ment concerning the payment to Mrs. Hutchins of $1,000 
per month was evidently made before the Auditor on the 
hearings under the reference of December 12, 1911, be¬ 
cause we find in his report of Jan. 12,1912, on this point 
he says: 


“It was manifest from the evidence in the 
formal audit that the sum of $1,000 per month 
paid to her under the deed in trust was not suf¬ 
ficient for the maintenance of the household, and 
from the finding shown with respect to the spe¬ 
cific payment by Mr. Hutchins of certain items 
of household expenses thereafter, fortified by the 
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very positive statements of Mrs. Hutchins gen¬ 
erally and in detail as to certain expenditures, 
that the allowance was not so intended, but was 
intended for a general fund to provide her with 
household expenses, without any limitation to 
that amount; and the decree of the Court fixing 
allowance at $2,000 is a conclusive finding to that 
effect.” (R. p. 21.) 

This second reference cost the estate $875, and the 
report was ratified and confirmed on Feb. 2, 1912. So 
even though there had been any testimony contrary to 
that referred to by the Auditor, which could 
possibly have left the question in doubt, it once and for 
all was settled by the ratification of his report (R. p. 
22 ). 

To resume our narrative. It further appears that on 
October 31, 1911, the Court appointed a guardian ad 
litem in No. 30,188 for Mr. Hutchins and in said order 
gave as his reasons that it appeared from one of the an¬ 
swers there was a question as to the sanity of Stilson 
Hutchins and that it further appears that his physical 
condition was such that he was unable to attend to his 
business affairs. (Pointed out by this Court in its 
opinion in Hutchins v. Dante, 40 App. D. C., 261-2.) 

It further appears, due to the fact that the order of 
October 2, 1911, passed in No. 30,461, made no provi¬ 
sion for the payment of the creditors, that Mrs. Hutchins 
filed a petition in that cause on Nov. 1, 1911, again call¬ 
ing the situation to the Court's attention with the re¬ 
quest for some appropriate remedy to prevent suits ^ 
being brought by the creditors. (Sup. R. p. y Jf f 'l 

It further appears that on Nov. 3, 1911, the guardian 
ad litem filed an answer for Mr. Hutchins in No. 30,188, 
wherein he said that he was informed and believed Mr. 
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Hutchins both physically and mentally unfit and unable 
to give attention to his affairs. (Sup. R. p. H?) 

It further appears that on Nov. 8, 1911, Dante took 
it upon himself to also file a petition in No. 30,188 in 
reference to appellees’ claims, stating to the Court “that 
he was desirous of saving the expense to the said estate 
by avoiding the necessity for fixing the liability thereon 
through the institution of legal proceedings by the said 
creditors, and likewise being desirous of preventing ”■— 
Mr. and Mrs. Hutchins—“from being harassed by such 
demands and proceedings , your petitioner submits the 
matter to the consideration of this honorable Court for 
its direction. Wherefore your petitioner prays: First, 
That he should be instructed as to ichat course he should 
pursue with reference to the payment of the several 
claims now outstanding purporting to be the primary 
obligations of said Stilson Hutchins, for which his es¬ 
tate would be liable. Second, That he be directed with 
reference to the propriety of paying the obligations 
referred to herein out of the estate of said Stilson 
Hutchins ” (R. pp. 15-16.) 

It further appears that on November 13, 1911, the 
Court passed an order in No. 30,188 taking jurisdiction 
of the trust and directing Dante to administer it under 
its supervision, requiring him to give bond and to make 
a full and detailed account of his trust from its incep¬ 
tion down to that day. It further authorized Mrs. 
Hutchins to submit to the guardian ad litem such bills 
contracted for the maintenance of her husband’s house¬ 
hold prior to October 2, 1911. (R. pp. 16-17.) 

It further appears that the guardian ad litem made 
a report on these bills to the court recommending, 
among other things, as the proper procedure, that the 
creditors’ claims should be referred to the Auditor (see 
Report of the Guardian ad litem, Sup. R. p. ; that 
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upon this condition of affairs the Court passed the 
order of December 12, 1911, referring all claims against 
Stilson Hutchins and his wife to the Auditor with the 
direction to give notice to the parties to the suit and to 
the creditors that he would, on the 20th day of De- 
► cember, 1911, receive proof of their claims. (R. p. 17.) 

It further appears that on the same day the court 
passed an order directing that certain of the creditors’ 
claims should be paid without a reference. (R. p. 18.) 

It further appears that on the 15th day of December, 
1911, the Court passed an order consolidating the causes 
( No. 30,188 and No. 30,461. (Sup. R. p. ^?) 

It further appears that the Auditor gave notice to 
the creditors and cited them (among other appelles) 
to appear before him and give proof of their claims. 
(R. p. 18.) 

It further appears in consequence of this order ap¬ 
pellees’ claims were presented, and due to the fact that 
certain of them did not appear personally or did not at¬ 
tach to their claims necessary proof, the Auditor in 
filing his first report under this reference on the 12th 
of January, 1912, retained certain of the claims until 
such proof should be forthcoming. Thereafter, on 
March 26, 1912, the Auditor filed a further report, show¬ 
ing that the necessary proof had been presented to es¬ 
tablish said claims. (R. p. 24.) 

It further appears to this report, on April 11, 1911, 
appellant filed 26 exceptions. (R. pp. 25-30.) Not a 
single one was based upon any substantial ground of 
law or had any basis in fact, and all of them were utterly 
frivolous and right in the teeth of the facts and the 
law settled by the decree of February 2, 1912, ratify¬ 
ing Auditor’s report of January 12, 1912, and from ap¬ 
pellant’s brief would all seem now to have long since 
been abandoned. 
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It appears further that on April 21, 1912, Mr. 
Hutchins died, and on June 12, 1914, the suggestion 
of his death was made by creditors and an order was 
passed making Dante as Collector a party. Dante 
moved to quash the order, which motion was denied, the 
exceptions were overruled and the decree complained 
of, passed. 

ARGUMENT. 

The Court rendered a written opinion (R. p. 38), upon 
which appellant has based eight assignments of error, 
none, however, in our judgment, have any real basis, 
and it would be a useless expenditure of time to go 
through them. In our judgment we do not think it at all 
important to discuss the reasoning of Mr. Justice 
McCoy’s mind, so far as it is disclosed by his opinion, in 
reaching his conclusion, so long as the conclusion reached 
was a proper one. We do not mean to say that the writ¬ 
ten opinion of the Court below is not quite frequently of 
great advantage in determining whether the court was 
right or wrong in reaching the decision it did, but in 
this case a mere statement of the facts makes it so 
obvious that the Court could reach but one conclusion, 
that it becomes unimportant. 

Appellant, in his Brief, has argued this case on the 
assumption that this Court in the case of Hutchins vs. 
Dante (40 App. D. C., 262) determined the matter of 
jurisdiction of the Court below. In answer it is only 
necessary to point out that that case had nothing to 
do with creditors, or rights of creditors, nor did this 
Court have before it anything pertaining to the subject- 
matter of this suit. It did not have before it the very 
things that are essential to any proper conclusion in 
this case. At page 266 this Court said: 
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“During the administration certain bills were 
ordered paid. On petition of Rose Keeling Hutch¬ 
ins, opposed by Walter Hutchins as unnecessary, 
the Trustee was ordered to pay taxes on the fam¬ 
ily home, and certain accounts were ordered to 
be reported upon by the Auditor. Certain reports 
of the Auditor, exceptions thereto, and actions 
thereon, are unimportant in this case.” 

In fact there was nothing in the record to show that 
there had ever been filed a suit known as No. 30,461 by 
Mrs. Hutchins as next friend of her husband, asking for 
the removal of Dante as Trustee, payment of hills, and 
the making of a proper allowance to maintain the Stil- 
son Hutchins household. It is contended on behalf of 
the creditors (appellees) that when they were notified 
to come in and present their claims before the Auditor, 
that at that stage of the proceedings the situation was, 
in equity, the same as if they had filed a creditor s bill. 
That they did not have an adequate and complete remedy 
at law must be conceded. The estate was under the con¬ 
trol of the Equity Court, and it must have been perfectly 
patent to the Court, as well as the parties who were ap¬ 
plying to the Court, namely, Mrs. Hutchins, the guardian 
ad litem, and Dante, that the creditors could have filed 
suits alleging and establishing the facts which Mrs. 
Hutchins, guardian ad litem, and Dante, in their plead¬ 
ings, had averred to be true and would have been al¬ 
lowed to intervene in the cause and demand payments 
of their claims; and the only funds or property that 
Hutchins had at that time was subject to the Court’s 
order and control. In Russell vs. Clark, Executor, 7 
Cranch., p. 87, Marshall, Chief Justice, in speaking of 
jurisdiction of Courts of Equity and creditors’ claims, 

said: 
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“It is also true, that if a claim is to be satisfied 
out of a fund that is accessible only by an order 
of a Court of Chancery application may be made, 
in the first instance, to that Court, which will 
not require that the claim should be first estab¬ 
lished in a Court of law.” 

The same principle is laid down by Chief Justice Al- 
vey, in Droop vs. Ridenour, 9 App., 95, quoting the lan¬ 
guage of Mr. Justice Strong’s opinion, in Case vs. Beau¬ 
regard, 101 U. S., 691. 

It is hard to believe that even appellant could have 
the hardihood to seriously contend that when appellees 
were threatening suit to secure the money due them, of 
which fact the Chief Justice was timely advised, and 
a measure was adopted by him at the suggestion of ap¬ 
pellant and the others interested in the estate to prevent 
the necessity of creditors filing formal suits, that be¬ 
cause the creditors refrained from formally filing peti¬ 
tions of intervention, and acted upon the invitation 
of the Court, appeared, presented and established their 
claims in the manner and according to the rules the 
Court laid down, that in a Court of Equity they stand 
in any different position than they would have stood had 
they, in fact, filed formal pleadings in the cause asking 
payment of their claims. To sustain such a position 
would violate not only the commonest principles of 
fair dealing, but also the maxim that equity deals with 
substance and not form. 

THE OTHER GRIEVANCES POINTED OUT BY 
APPELLANT IN HIS BRIEF ARE: THAT IT WAS 
ERROR FOR THE EQUITY COURT TO HOLD 
THAT IT HAD AUTHORITY, AFTER MR. HUTCH¬ 
INS’ DEATH, TO ORDER APPELLANT, AS TRUS¬ 
TEE, TO PAY THE PERSONAL OBLIGATIONS 








MR. HUTCHINS INCURRED DURING THE LAT¬ 
TER’S LIFETIME. 

If there was no relief to be had at law and creditors 
were about to sue and the court, being so informed by 
the Trustee, Guardian ad litem, and Mrs. Hutchins as 
next friend of Mr. Hutchins, coupled with the request 
that that be prevented, etc., and the court, acting in 
the light of those circumstances, cited appellees as credi¬ 
tors to come in and present their claims, which they 
did—then how fruitless it is to say—because forsooth 
Hutchins died after the claims had been approved by 
the Auditor, that the Court’s hands were tied and that 
they must go into the Probate Court. Appellant admits 
that should they go there, even that Court can't force 
him as Collector to pay their claims. Yet he acknow¬ 
ledges they came into the equity court after, and only 
after, Appellant was so good as to ask that Court to in¬ 
struct him in the matter—as he wanted to save expense 
to the estate and avoid the institution of suits by credi¬ 
tors and prevent Mr. and Mrs. Hutchins from being har¬ 
assed and requested the Court to advise and direct him 
in the matter. Now, after the Court has made a thor¬ 
ough investigation of the claims and given him the 
directions he requested, and all the parties in interest 
being sui juris, and none of them appealing from the 
decree, this trustee (without authority, we think) ap¬ 
peals to this Court to set aside the instructions he prayed 
for. Why? What real substantial reasons does he pre¬ 
sent in support of this very becoming attitude? The 
decree is his protection. If the court was without juris¬ 
diction in passing the order it is now too late for any 
one interested to so assert in so far as he is concerned, 
as they were all before the Court, stood by and must 
abide by it. Why does he appeal? Does he really think 
Mrs. Hutchins is responsible for some of these bills? If 






18 


so, on what theory? Take the Paris Claims, as he calls 
them. What is his theory upon which he contends that 
she is liable for them? Why deliberately assert that 
she did not pay them though she had $1,000 a month? 
Is the Hutchins estate continually to be mulcted for 
costs and expenses by appellant for this oft pointed 
out untruth? The record clearly shows that when liv¬ 
ing in Europe, in 1909, she had no allowance; that what 
money she could get from Mr. Hutchins went so far as 
it would to pay their current bills; that these claims 
were balances due on accounts which had been running 
for years, all due before December, 1909 (R. pp. 48-9). 
It is hardly necessary to repeat that the $1,000 allow¬ 
ance was not made until March, 1910, and when made 
was used, so far as it would go, toward paying the gen¬ 
eral household and living expenses of her husband’s 
household, which the Auditor found to be $2,200 a 
moii! h; and that Stilson Hutchins’ net income was over 
$100,000 a year. 

The Trustee has not been so kind as to point 
out on what theory the creditors were called upon 
to look to Mrs. Hutchins for payment. He does 
contend, however, that in making him as Trustee pay 
what he calls the alleged personal obligations to Mr. 
Hutchins is verv harmful; in that— 

First. It requires the real estate of decedent’s debts 
without any showing of deficiency of personal estate. 

Second. It makes the trustee suffer a depletion of such 
real estate or its income, which under his trust he must 
turn over to others. 

We respectfully submit that he seems to lose sight of 
the fact that there is nothing in the law to prevent him 
as collector from paying the personal obligations of 
Mr. Hutchins. If it becomes necessary to sell real estate 
to satisfy the decree which has been passed in favor of 




these appellees, it will be solely due to his negligence 
and not that of the Court. These creditors are entitled 
to receive their money. They have been hampered, and 
the Court trifled with, in every conceivable way that the 
ingenuity of counsel could possibly invent. That if the 
net result is more or less disastrous to the estate of Stil- 
son Hutchins, it would probably be a good thing. Cer¬ 
tainly it would not be pointed out as undeserved, in 
view of the methods indulged in by this estate in its 
efforts to defeat the just claims of creditors. 

We respectfully submit that the decree appealed from 

should be affirmed. 

John C. Gittings, 

Otis B. Drake, 

Thomas M. Gittings, 
Attorneys for folloicing Appellees: 

L. Miniggio, 

Mai son Agnes, 

J. Doucet, 

Paul Peigney, 

Louise Reicliling, 
Ferdinand Kalbleisch, 

P. Guichard, 

Joseph R. Fague, 
Gittings & Chamberlin, 
Smith Ely Jelliffe, 
Joseph P. Leidv. 
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STATEMENT OF FACTS. 

This account of this appellee is for furniture used in 
the apartment in Paris occupied by Stilson Hutchins and 
his wife, when they last lived in Paris. (Rec. P. 48). The 
account for this furniture is ordered paid by the decree in 
this case. (Rec. p. 43). 


ARGUMENT. 


The opinion of the court below (Rec. p. 38) clarifies 
so well an otherwise obscure situation, that we are reluctant 
to extend the argument. The logic of this opinion, we 
submit, is such as to appeal to the natural sense of justice 
innate in every man. 

The same appellant who now complains of being directed 
to pay creditors of Stilson Hutchins, their just claims, out 
of the trust funds in his possession, petitioned the court 
as far back as November, 1911, (Rec. p. 14-15) reporting 
a number of claims that had been presented to him, among 
others the Paris creditors, included in which was the claim 
of this appellee, and said “Your petitioner desiring the 
order of this Honorable Court for his protection and being 
uncertain as to what action he should take with reference 
to the payment of said bills and being desirous of saving 
expense to said estate by avoiding the necessity of fixing 
the liability thereon through the institution of legal pro¬ 
ceedings by said creditors, and likewise being desirous of 
preventing the defendants, Stilson Hutchins and his wife, 
Rose Keeling Hutchins, from being harrassed by such 
demands or proceedings, your petitioner submits the matter 
to the consideration of this Honorable Court for its direc¬ 
tion." (Rec. p. 15). On December 12th, 1911, upon the 
request of the trustee, as shown in the order, he was directed 
by order of the late Chief Justice, to pay certain creditors. 
(Rec. p. 18). 

It is difficult, we submit, to reconcile the positions of 
the appellant, in first having the trust construed as one 
for the benefit of creditors of Stilson Hutchins and for the 
payment of their claims, and in then assuming the attitude, 
by this appeal, that a furniture bill incurred for the apart¬ 
ment in which he lived, in Paris, should not be paid out of 
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the money in the trustee’s hands, especially as it is all the 
money that the Stilson Hutchins estate has. The position 
the trustee first took has never been reversed or held erron¬ 
eous and remains as the adjudicated law of this case. 

It is respectfully submitted that the opinion of the lower 
Court, in so far as it concerns this creditor, is convincing 
in its appeal to natural justice and is entirely consonant 

with the law. 

The order should therefore be affirmed as to this appellee. 

Respectfully submitted, 

H. WINSHIP WHEATLEY, 

Attorney for Appellee, 
Tesnier and Germond. 


